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March 20, 1997 

Federal Election Commission 
General Counsel‘s Office 
999 E Street, NW 
Washington, DC 20463 

attn: Thomas J.  Andersen, Esq. 

The Singletary Mansion 
1565 The Alameda 

San Jose, CA 95 126 

RE: MUR 4305 - RTB Response and Answers to Interrogatories 
Forbes, Inc. and Malcolm S. Forbes, Jr. as Chief Executive Officer 

Dear Mr. Andersen: 

Enclosed please find the response to interrogatories and RTB response in the above- 
referenced matter from Forbes, Inc. and Malcolm S. Forbes, Jr. as Chief Executive Officer. 

Thank you for your attention to this matter. If you have any further questions, please contact 
me at my Washington-based business office at (202) 682-4725. 

Paul E. Sullivan, Esq. 
Counsel to Respondent 

w/enclosure 

cc: Chairman McGarry 
Vice-chairman Aikens 
Commissioner Elliott 
Commissioner McDonald 
Commissioner Thomas 



IN RE: Forbes, Inc. 1 
and ) MUR 4305: 

Malcolm S .  Forbes, J r .  as ) RTR Response and Answers 
Chief llsecutive Oflicer to lnterrogarories 

This response is filed by and on behalf of Forbes, Inc., and Malcolm S. Forbes, Jr., as an officer 

of Forbes, Inc. (“Respondents”)’. By a letter dated December 1 1. 1996, and received by 

Respondents on January 13, 1997, Respondents were notified that the Federal Election 

Commission (“FEC” or “Commission”), found Reason To Believe (‘RTB’) that Forbes, Inc., 

and Forbes magazine’ and Malcolm S. Forbes, Jr., in his capacity as a corporate officer, may 

have violated the Federal Election Campaign Act of 1971 as amended, (“FECA” or “Act”) 

specifically 2 U.S.C. $441 b(a). Accompanying the notice of the RTB finding was a copy of the 

General Counsel’s factual and legal analysis (“OGC Brief’) and interrogatories that were 

propounded to Forbes, Inc. Responses to those Interrogatories are attached hereto and 

incorporated into this Response (“Interrogs. Resp.”). (Exhibit “A”) 

I. SUMMARY OF ARGUMENT 

The “Fact and Comment” column published during the time period in question in this MUR 

represented a long and continued practice, dating to January 1983, of Forbes magazine providing 

Mr. Forbes a forum to voice concern on a broad spectrum of domestic and international issues. 

Neither of the Respondents received a copy of the Complaint prior to a finding of Reason to 
Believe by the Commission and therefore they were not able to submit a response in accordance 
with  2 U.S.C. g 437g(a)( I ) .  This answer constitutes the first response submitted to the 
Commission by the Respondents. Malcolm S .  Forbes, Jr. in his individual capacity did receive a 
copy of the original complaint and filed a timely response with the Commission. 

Respondents cote to the General Counsel that Forbes magazine is a division of Forbes, Inc., and 
not a separate entity. Therefore, the alleged violation of 544 1 b should be confined only to Forbes, 
Inc., and not include Forbes magazine. 
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‘l‘his is tho type ol‘spccch which historically h a s  received thc highcst lcvel of protection undcr 

the First Amend:ncn( to thc United States Constitution. :\s will he presented hcrcin7 the cour1s 

haw recognized an unqualificd right of individuals to speak on issue-oricntcd matters. to be 

limited only in the most extreme situation. I n  this case, the censorship proposed by the 

Commission is not justified by the facts. 

Given those basic principles of the First Amendment and the undisputed facts in this MUR, i t  is 

perplexing how the Commission has found the remotest argument that a potential violation of the 

Act has occurred. As will be discussed below, the Commission’s finding is even more 

perplexing in light of the numerous court opinions, which have universally and unequivocally 

stated that the standard of review for an alleged $441 b violation, is that the text of the message 

must either expressly advocate the election or defeat of a clearly identified candidate or that there 

be a solicitation of contributions for a federal committee. The OGC Brief acknowledges there is 

no such expressed advocacy, nor any solicitation contained in any of the “Fact and Comment” 

columns. It is a point to which the OGC Brief completely acquiesces and does not suggest to the 

Commission that the issue requires further investigation. At that point in the analysis, the 

Commission had a duty under the statute and the numerous court opinions to make a finding of 

no reason to believe and close the file. 

After acknowledging the “Fact and Comment” columns contain no express advocacy, the OGC 

Brief awkwardly proffers a “campaign-related” standard as a foundation upon which it relies to 

commence an investigation into this matter. As will be shown, the footings for that foundation 

are so weak, the Counsel’s entire argument completely falls when tested. The analysis below 
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\ \ i l l  clenionstr;ite that the “campni~tl-rclatcci” standard is vague and relies 011 no objective criteria. 

hut rather an arbitrary and subjective casc-by-case assessnient by the FEC. 

In addition, the facts in this M U R  are quite distinguishable from the stronger fact patterns in 

those cases involving issue, advocacy which the Commission has recently sought to litigate -- and 

yet the courts have ruled against the Commission even in those matters. (See discussion of cases 

cited at pages 13-1 5 supra.) 

What is most telling in this matter is what is not presented in the OGC Brief: the Counsel’s brief 

cites to no case law at any level to support this “campaign-related” standard; nor to any provision 

of the Act or any regulation which references the proposed criteria to be used to determine the 

applicability of the “campaign-related” standard. Further, there is no substantive reference or 

analysis in the OGC Brief regarding the applicability of the new regulations at 1 1 CFR 1 14.2’. 

In addition, the list of advisory opinions proffered by the General Counsel as authority to support 

their position are holdings in which the Commission either permiffed the type of issue advocacy 

in question in this MUR, or the opinions are so factually distinguishable, that they become 

irrelevant to the discussion. Respondents also submit that the Commission’s 1997 Legislative 

Recommendations to Congress include a request for a sfatufory change to restrict issue advocacy 

which is “coordinated” with a candidate. Respondents submit such a request constitutes an 

The OGC Briefs only reference to any portion of those regulations is contained in footnote 2, at 
page 5 of the Brief. However, it only indicates I I C.F.R. 9100.22 was held Io be unconstitutional 
by the District Court of Maine in Maine Rieht to Life Committee v. FEC. 914 F. Supp. 8 (D. Me., 
1996). 

3 
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iidinission by thc Commission that thcy have no jurisdiction to en(\>rc.c the \.cry action thcy arc 

pursuing in this matter. 

As if that were not enough, the single enforcement action cited as authority (MUR 2268) is a 

matter in which the General Counsel presented an argument to support Respondent’s position 

permifring issire advocacy and made a recommendation of no RTB! . .  . .  

-. 
. .  .. .. . 
..  
. .. 

The fact the case law on point is ignored and the advisory opinions and enforcement authorities 

cited are contrary to the proposition for which they are being tendered raises a substantial 

credibility issue with the very argument which the Counsel attempts to present to the 

Commission. It is Respondent’s respectful request that the investigation which the Commission 

has authorized in this matter be expeditious. This MUR involves pure issue-advocacy and is 

coupled with the First Amendment rights of a long-established and highly reputable magazine 

which has demonstrated no intent to influence any candidate’s election. The case fails woefully 

from a factual and a legal posture and should be dismissed. 

11. FACTUAL BACKGROUND 

The material facts in this matter are not in dispute. Forbes, Inc., is a domestic corporation and 

at all times during the periods relevant to this matter, Mr. Forbes maintained a greater than fifty 

percent (50%) interest of the voting shares of Forbes, Inc. (Forbes Afidavit, Para. 2, Exhibit 

“B”.) As he has done since January of 1983 (Interrog. Resp. 4) Mr. Forbes continued to write his 

long-standing “Fact and Comment” column for Forbes magazine during which time he was also 

a candidate seeking the 1996 Republican Party presidential nomination. The “Fact and 
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C‘ninment” column discussed contemporary domestic and international issues and did not 

reference. in any of the columns, Mr. Forbes’ candidacy, let alone advocate his election. 

Similarly. a review of those columns shows that Mr. Forbes did not make a call to action for the 

readers to either elect. defeat, support. or oppose any of the other 1996 Republican presidential 

candidates, the election or defeat of any other federal or state candidate, nor advocate the election 

of any political party candidates. Similarly, there is no call for solicitation of contributions or 

funding in any fashion for Mr. Forbes’ candidacy or for any other federal candidate. l h e  OGC 

Brief agrees there was no advocacy or solicitation for any federal candidate (OGC Brief, p. 8.) 

Respondents draw the Commission’s attention to two new material facts not contained in the 

OGC Brief. The first is relevant and dispositive of the issue raised in the OGC Brief pertaining 

to The Hills-Bedminster (New Jersey) Press issue (OGC Brief, p.9). The single factual 

cornerstone upon which the OGC Brief relies to move forward with the RTB finding in this case 

is that podions of the “Fact and Comment” column were reprinted in The Hills-Bedminster 

newspaper and, in one particular edition, the paper contained a story pertaining to the 

announcement of Mr. Forbes as a presidential primary candidate. The newspapers in question 

are distributed only within the state oTNew Jersey (Interrog. Resp. 6) Mr. Forbes, however, did 

not seek the nomination in New Jersey and did not have his name appear on the ballot in the state 

of New Jersey as a candidate for the presidential nomination (Forbes A& Para. 3.) Therefore, 

the fact that Mr. Forbes was not “seeking the nomination” in the state of New Jersey precludes 

the newspapers from allegedly making expenditures to influence his election (2 U.S.C. §431(9)). 

Second, Mr. Forbes exercised total control over the “Fact and Comment” column (Interrog. 
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I<csp. -3) ;inJ ihc c;itnpaign \vas not consultcd i n  uti! ttishicm :is to thc subject matter or text of the 

“Fact and Conimcnt” columns. (Interrog. Rcsp. 9) ( I l r r l  (‘d. ..i,[f. I’aras.3 & 4. See Exhibit “C”.) 

111.  LEGAL ANALYSIS AND ARCIIMENTS 

A. ‘The FEC attemDt to censuye Forbes niaeazine’s First Amendment right to Dublish the 

“Fact and Comment” column fails to meet the riporous standards set by the courts to 

justifv such government action. 

The analysis presented in the OGC Brief fails to discuss or even recognize the strong First 

Amendment rights of Forbes magazine to publish the “Fact and Column” column. The FEC 

appears to argue that Forbes magazine was required to cease presentation of “Fact and 

Comment” or portions of it because “some” of the subjects may be viewed as being “campaign- 

related.” The very fact that the FEC cannot specify which portions of the column would cross 

this “campaign-related” threshold (which the OGC brief does not do) is sufficient on its face to 

cause that standard to be held overbroad, and to cause a “chilling” affect on Forbes magazine’s 

First Amendment rights. On that basis alone, the “campaign-related” standard must fall. 

(Bucklev v. Valeo, 429 U.S. I (1976), and Maine Right to Life Committee. Inc. v. FEC, 914 F. 

Supp. 8 (D. ME 1996)) 

The First Amendment speech rights of Forbes magazine mandates that any attempt by the 

government to enforce a regulation which causes a chill or complete censure, as is the case in this 

MUR, on its right to speech must be reviewed with the highest level of scrutiny and the 

regulation must be construed in the most narow fashion. (Connick v. Mvers, 461 U S .  138 
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( I  SS.3) (Accordingly. the Court has frcqucntlg rcaftirmed that speech on public issues occupies 

the “highest rung of the hierarchy of First Amendment values and is entitled to special 

protection”. at page 145.) (See also Miami Herald Publishine Co. v. Tornillo. 418 U.S. 241 

( 1  974) 

There was no attempt in the OGC Brief to address or analyze the First Amendment rights of 

Forbes magazine and, in view of those rights, justify the censorship of the magazine’s “Fact and 

Comment’’ column caused by the proposed “campaign-related” standard. These are strong 

constitutional rights of Forbes and there is no justification for the FEC to summarily ignore 

them. Respondents submit the reason for failing to raise these basic constitutional issues is the 

inability of the Commission to mount any type of credible defense for the rationale employed in 

this case. 

B. At issue is a disbursement of corporate funds which alleeedlv constitutes an 

“exuenditure” in violation of 2 U.S.C. 6441 b. 

The allegation contained in the complaint involves disbursement of corporate treasury funds by 

Forbes, Inc., allegedly for purposes of benefitting Mr. Forbes’ presidential campaign. The action 

at issue is a disbursement of corporate treasury funds by Forbes, Inc. and thus requires that it be 

categorized as an “expenditure.” Specifically, $44 1 b4 defines expenditure as: 

“any direct or indirect payment, distribution, loan, advance, deposit, or gift of money, 
or any services, or anything of value (except a loan of money by a national bank or 
state bank made in accordance with the applicable banking laws and regulations and 
in the ordinary course of business) to any candidate, campaign committee, or political 

Unless otherwise noted, statutory citations are to Title 2 of the United States Code, Annotated. 4 
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party o r  organization. i n  connection \ \ i t t i  any  elcction to ; ~ n y  of  tho ofliccs refcrrcd 
10 i n  this scction . . . “ ( 7  L1.S.C’. $441b(b)(2)) 

The OGC Brief ultimately relies entirely upon the “coordination” of the Forbes, Inc. 

disbursement with the candidate as the basis for claiming the “Fact and Comment” was 

“campaign-rclated” and thus a violation of the Act. (OGC Brief; p. 8.) Citing to this 

“coordination” in the legal analysis, the OGC Brief cites to 11  C.F.R. 9 109 as the regulatory 

authority for this prohibited “coordination.” Yet those are the regulations governing independent 

expenditures. The OGC Brief therefore specifically acknowledges the alleged activity at issue is 

to be classified as an “expenditure,” and by virtue of citing to the 5 109 regulations, 

acknowledges that as an independent expenditure, it must be an “express advocacy” 

communication to be so classified. (See p. 15, supra.) The OGC Brief goes on to argue that as 

an expenditure which was “coordinated”, the communication need only meet the “campaign- 

related’’ standard to constitute a violation of the Act. The OGC Brief initially uses this 

expenditure analysis and then re-classifies the communication as a “contribution” due to the 

coordination of the disbursement to justify application of the lower “campaign-related” 

threshhold rather than the express advocacy needed, even by Counsel’s admission, for an 

expenditure violation. 

This selective reliance on the terms “expenditure” and “contribution” to conveniently serve a 

particular segment of the legal argument is a veiled attempt to dance around application of 

expressed advocacy. This case will prove to be a very poor selection upon which to justify what 

the Counsel considers, (though Respondents disagree) the last vestige to avoid application of the 

8 
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esprcss a d ~ o c a c y  standard.5 The O W  Brief utilized i i n  espcnditurc analysis to justify its 

coordination theory. yet makes a leap to a contribution classification i n  order to avoid the csprcss 

advocacy standard. As will be discussed below, this is why the OGC argument is so apparently 

strained and circular in  nature. 

C. The Commission acknowledges ajurisdictional concern bv virtue of its 1997 Legislative 

Recommendations which include a request for statutorv authoritv to deem candidate- 

coordinated issue advocacv to be an in-kind contribution. 

The Commission appears to recognize a jurisdiction problem with these issue advocacy cases by 

virtue of their 1997 Legislative Recommendations (2 U.S.C. $438(a)(9)) which requests 

Congress to enact a statutory amendment stating that issue advocacy paid for by a corporation 

and coordinated with a candidate committee is an in-kind contribution: 

. . . Congress should stipulate when coordination of an issue advocacy 
advertisement with a candidate or campaign would be considered an in-kind 
contribution. Additionally Congress should state that coordination of such a public 
communication with a corporation or a labor organization would be prohibited 
activity. Such a prohibition would help the Commission address the public’s 
concern about soft money . . .” 1997 Federal Election Commission Legislative 
Recommendations to the President and Congress, pages 21-22). 

“ 

The fact that the Commission deems it necessary for Congress to enact an amendment to the Act to 

authorize the FEC to deal with the type of legal issues presented in this MUR, leads to the 

undisputable conclusion that the Commission does not presently have jurisdiction under the Act to 

determine if such coordinated issue advocacy is in violation of the Act. If a statutory basis for 

For example, the Exolanation and Justification for the new regulations at 1 1  CFR 1 14.2 
acknowledges corporations are prohibited from making communications to the general public, 
which expressly advocate tile election or defeat of a candidate. However, it goes on to argue the 
MCFL case did not affect the standard for a corporation making a “contribution” to federal 
candidates I Fed. Elec. CamD. Fin. Guide (CCH 7 923, at p. 1599) 

5 

9 



cxLm,isiiig jurisdiction over such issue ;id\~ocacy prcscntiy csistcd. thc Commission coultl , S I K /  

, s p o m ~ “  issiic ;i Notice of  Proposcd Kulemaking and dcal with thc coordination issue rather than be 

C o r d  to seek an amendment to the Act. The request to Congress for a statutory amendment is an 

admission by the Commission that they do not have jurisdiction under the Act to prohibit the type 

of issue advocacy (even if  it was coordinated with the candidate), which is the basis of the complaint 

in this MUR. Absent jurisdiction, this case must be dismissed. .. 
.. . .. 
... 
- ... 

.. . 

. .. . .  

.. . - 
_ _  
.. . 

At minimum, this legislative request by the Conmission is an admission that the present Act 

and regulations provide insufficient guidance to the Commission to enforce these types of alleged 

violations. It must then also be read that Respondent did not have sufficient notice through the Act 

or regulations as to what would or would not constitute a violation of the Act relative to issue 

advocacy. 

D. The only applicable legal standard of review for an alleged violation of 2 U.S.C. 6441 b is 

the “exoressed advocacy” standard. a standard which OGC Brief acknowledges is not met 

in this case. 

The “campaign-related” standard which the OGC Brief proposes in this case is ambiguous, overly 

broad, and one which is contrary to the long line of 5441b cases before the Supreme Court, Circuit 

Courts, and numerous District Courts. Those opinions have continually recognized the need for 

clear and unambiguous standards to identify speech which is to come under the jurisdiction of the 

FECA. Attempts to apply a standard of review which mandates an arbitrary and subjective analysis, 

6 I I C.F.R. 9: 200.2(d) 
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;IS does rlic "c~uiipai~li-relotc.~t" standard. rather than the "bright line" test as articulated by the 

C'oiirls. C;ILISCS a suhst;~nlial and chilling effect upon the First Anicndment rights of Respondent. 

'The "campaign-related" standard based on "coordination with the candidate" is one which finds no 

definition in the Act. nor in,the regulations; the OGC Brief points to no authority citing to a list of 

predetermined criteria against which the speech can be measured to determine if it violates the 

FECA; nor is there a reference to that term in any of the relevant court opinions pertaining to $441 b 

violations. Absent espressed advocacy, the Commission must speculate as to the intent of the writer 

for promoting certain policy and issue positions. Void of plain and unambiguous language 

advocating a candidate's election, the Commission is left to the role of second-guessing, in essence, 

viewing a crystal ball to determine the authors' intent, precisely the situation the Courts find 

unjustifiable when it conflicts with one's right to speech. It is that type of arbitrary standard which 

the Courts have time and again refused to accommodate when it is used to limit speech. The 

standard for the evaluation of such speech must be clear and unambiguous. That standard must be 

an expressed advocacy standard. (See cases cited in Section E, below.) 

E. The Courts have remained steadfastly clear: express advocacy is the onlv standard of review 

for determinine a 6441b violation. 

An exhaustive review of the court opinions on this point would serve little purpose at this stage. 

The Commission is well aware of the litany of cases on this issue. However, the point must be 

underscored that the courts have consistently recognized that it is the expressed advocacy 

standard, and only that standard, which is to be utilized in the review of a $441 b violation. 

1 1  



Noricc;ihl\ ;ilwcti( from any nf thcsc court uses is any rcI;.rcncc 10 ;I ”campaign related” tcst 

which is proftcred hy the OGC Brief. 

‘l‘hc court. i n  I3trcklev v. Valeo. 424 U.S. I (1976), laid the foundation !or the expressed 

advocacy standard and the jniportance o f  it when they indicated that, to justify regulating 

political speech, i t  must explicitly and clearly advocate the election or defeat of a candidate. In 

FEC v. Massachusetts Citizens for Life. Inc., rMCFL”) 479 US 238 (1986), the court continued 

the Bucklcy rationale and recognized the expressed advocacy standard for determining whether 

or not a 3441 b violation had occurred. 

“The distinction between discussion of issues and candidates and advocacy of 
election or defeat of candidates may often dissolve in the practical application. 
Candidates, especially incumbents, are intimately tied to public issues involving 
legislative proposals and government action. Not only do candidates campaign on 
the basis of their position on various issues but campaigns themselves generate 
issues of public interest ... Buckley adopted the expressed advocacy requirement 
to distinguish discussion of issues and candidates from more pointed exonerations 
to vote for particular persons” (at page 249.) 

In FEC v. Furpatch, 807 F 2d 857 (9th Cir. 1987) cert. denied 484 U.S. 850 (1987) the court 

dealt with the $441 b issue and recognized the need for the expressed advocacy standard. The 

court expanded upon the specific advocacy words found in Buckley but recognized the speech 

must expressly advocate for it to come within the restrictions of the FECA. The message is 

required to be unmistakable and unambiguous and suggestive of only one plausible meaning. 

The speech will only be termed “advocacy” if it presents a clear plea for action, and thus speech 

that is merely informative is not covered by the Act. Such speech cannot constitute expressed 

advocacy when reasonable minds could differ as to whether i t  encourages a vote for or against a 

candidate or encourages the reader to take some other kind o f  action (Furgatch at page 864.) 

12 
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'I'liiit ~ ; i s ~  is especially infkni;itivc nnd applic;ihlc to tlic factual situotioii at  bar. i\ review ol'thc 

"l:nct and Coninicnt" columns docs not lead one to an unmistakable and unambiguous 

conclusion that they are being written for the advocation of Mr. Forbes' candidacy. To the 

contrary. Respondent submits reasonable minds clearly would not draw such an inference from 

the plain text of the articles - at worst they would differ as to the plain meaning and purpose of 

the niessages contained in those columns. Mr. Forbes is identified as editor-in chief, not as a 

candidate, and based on that identification coupled with the text of the columns, no reasonable 

person would conclude any of the colunins were in support of Mr. Forbes' candidacy. The 

message in each column is candidate-neutral. Therefore, no reasonable reading of those columns 

could subscribe an unmistakable and unambiguous advocacy for the election of Mr. Forbes. 

In FEC v. National Oreanization for Women,(NOW) 713 F. Supp. 428(D.D.C. 1989), the court 

invoked the expressed advocacy standard in determining whether the text of a direct mail letter 

sent to the general public was in violation of the Act. The court concluded the letters, paid for by 

NOW corporate treasury funds, advocated issues, not the express advocacy of a candidate or any 

federal committee; thus the mailings did not come within the parameters of  the FECA. 

In Faucher v. Federal Election Commission 928 F. 2d 468 (1st Cir., 199l), cert. denied 502 U.S. 

820 (1991), the Court of Appeals upheld a district court decision against the FEC pertaining to 

the use of corporate treasury funds to publish voter guides, allegedly in violation of S441b. The 

lower court, citing to MCFL stated the FEC standard failed to apply the narrow express advocacy 

standard of MCFL and rather used a "nonpartisan" standard which could include issue advocacy. 

13 
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l‘licrcforc. tlic standnrd was unacccptuhlc. (Scc ulso. Mninc liicht to l.ilc siininiary. ;It p 

15. s ~ c p r ~ t . )  

The United States Supreme Court in FEC v. Colorado Republican Federal Campaim Conimittce 

116 S. Ct. 2308 (1996) reaffirmed that the expressed advocacy standard is the applicable level of 

review to determine whether disbursements, such as those in the case at bar, come within the 

control and prohibitions of the FECA. 

The most recent line of district court opinions recognizes the application of this standard in 

ruling time again against the Commission. 

In FEC v. Christian Network, 894 F. Supp. 946 (W.D. Va, 1995) the Court, in a thorough 

analysis’ of the issue, applied the expressed advocacy standard and held that television and 

Judge Turk lays out a succinct chronology of cases in which the courts have insisted upon express 
advocacy and the universal acknowledgment that such a standard was absolutely necessary to 
maintain the bright-line rule required by the Supreme Court. “In the nineteen years since the 
Supreme Court’s ruling in Bucklev v. Valeo, the parameters of the “express advocacy” standard 
have been addressed by several federal courts in a variety of circumstances. Faucher v. Federal 
Election Com., 928 F.2d 468 (1st Cir.), cert. denied, 112 S. Ct.79 (1991) (pro-life voter guide); 
Federal Election Com. v. Furratch, 807 F. 2d 857 (9th Cir.), cerf. denied, 484 U S .  850 (1987) 
(newspaper advertisements criticizing President Carter); Federal Election Com. V. Central Long 
Island Tax Reform lmmediacv Committee, 616 F. 2d 45 (2nd Cir. 1980) (“Central Long Island 
Tax Reform”) (bulletin criticizing voting record of local congressman); Federal Election Com. V. 
Survival Education Fund Inc., No. 89 Civ. 0347 (TPG), 1994 WL 9658 (S.D.N.Y. Jan. 12, 1994) 
(“SEFI“) (letters criticizing the Reagan Administration’s military involvement in Central 
America); F]., 839 F. Supp. 
I448 (D. Colo. 1993) (“Colorado Reo. C.C.’’) (radio advertisement attacking Senate candidate’s 
alleged positions on defense spending and balanced budget issues); Federal Election Com. v. 
National Oreanization for Women, 713 F. Supp. 428 (D.D.C. 1989) (‘‘W’) (mailings attacking 
certain members of Congress for their political views in opposition to abortion rights and the 
ERA); Federal Election Com.Empofoyees, 
471 F. Supp. 3 15 (D.D.C. 1979) (“American Federation”) (Nixon-Ford poster distributed to union 
members criticizing the Watergate pardon).” 

“Acknowledging that political expression, inchding discussion of public issues and debate on the 

7 
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iic\\-spapcr xlvcrtisc‘nientsS \diich rcli‘rcnccd and criticized the Clinton-Gore campaign failed to 

meet the cspress advocacy standard and was dcemcd not to constitutc a $441 h violation. 

I n  Maine Richt to Life Coniniittcc. Inc. v. FEC, 914 F. Supp. 8 (D. Me 1996), aff‘d 98 F. 3d. I 

(1st Cir.. 1996) the court declared as unconstitutional the Commission’s new regulations defining 

“express advocacy“ ( I  1 CFR 100.22) because they were deemed too broad and exceeded the 

Commission’s authority. The Explumtion arzdJzcsfrficution for 1 1 CFR 5 100.22 (b) states the 

Commission would consider the timing of communications on a case-by-case basis. This policy 

was found by the Coufi to cause a sufficient “chill” of the plaintiffs First Amendment rights that 

required relief be provided to plaintiff. The same Court, in Clifton v. 927 F. Supp., 493 (D. 

Me., 1996), held that a voter guide paid for by a corporation did not expressly advocate the 

election of a candidate and therefore was not a 5441b violation. 

The courts have been universally and unequivocally clear on this point, and yet the OGC Brief 

makes no attempt to raise and distinguish the facts at bar with any one of these cases. This litany 

of case law supporting Respondent cannot be summarily dismissed as Counsel attempts to do. 

They have a duty to address and distinguished the present MUR from those cases. In none of 

those cases cited above do the courts reference, let alone apply, this campaign-related standard of 

qualifications of candidates, enjoys extensive First Amendment protection, the vast majority of 
these courts have adopted a strict interpretation of the ”express advocacy” standard.” (See Central 
Lone Island Tax Reform, 616 F. 2d at 53.) Christian Action Network, p.956. 

The facts in this case would appear to be very compelling for the FEC argument, yet the Coun 
ruled against theni. The TV and newspaper advertisements reference Clinton-Gore as candidates, 
neither of whom were incumbents, and the ads which aired during the 1992 presidential debate 
called for the “Clinton-Gore campaign committee” to retract their conimitment to gay rights. 

R 
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rc\-ic\v. I<aihcr. 111c \.arious courls’ analysis is consistent: if rhcrc is no csprcssed advocacy. there 

is no $441b violation. Failurc to reconcilc the Counsel’s “campaign-related“ standard against 

this long and clear list of case law is reckless. The OGC Brief makes a finding that, “Nothing in 

the attached columns (Fact and Comment columns attached to the complaint) appears to 

constitutc espressed advocacy and there appear to be no solicitations for contributions.” (OGC 

Brief, page 8.) That finding should have been the conclusion of the analysis with a 

recommendation of no RTB and close the file. 

F. The “coordination” conceDt is not aDplicable to general issue advocacv but only to those 

activities referenced at 1 1 CFR 1 14.3 and 1 14.4. 

The OGC Brief states that, notwithstanding the absence of expressed advocacy or solicitation for 

contributions, the activity in question is “campaign- related” if that activity is coordinated with 

the candidate or campaign. The OGC Brief draws this conclusion, citing as authority A 0  1990-5 

and MUR 2268. Specifically they argue that, due to Mr. Forbes’ (who was also a presidential 

candidate) direct involvement in the creation and dissemination of the communications, (the 

“Fact and Comment” columns,) a corporate contribution occurred (OGC Brief, p.11). These two 

“authorities” will be addressed later in this brief. Though Respondent disagrees with application 

of the “campaign-related” standard, the facts in this MUR and their application of the 

“coordination” policy do not measure up even to that level of review. 
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l,’irs[. ;I rcvicu n!‘ the applicnblc regulations m u s t  he undcrtakcn :IS an initial stcp i n  tho analysis. 

‘l‘houfh not analyzed by tlie OGC Brief. thc basis for this ”coordination” theory apparently lics at 

1 1 CI-RrjI 14 regulations.” Thosc regulations state: 

”Disbursements by corporations and labor organizations for the elecfion-relrited 
1rctiritie.s tlescriheri in I 1  C‘FR 114.3 urd 114.4 will not causc those trctivities to be 
contributions or expenditures, even when coordinated with any candidate, 
candidate’s agent, candidate’s authorized conimittee(s) or any party committee to the 
extent pcrmitted in those sections. Coordination beyond that described in 1 1  CFR 
1 14.3 and 114.4 shall not cause subsequent activities directed at the restricted class 
to be considered contributions or expenditures. However, such coordination may be 
considered evidence that could negate the independence of subsequent 
communications to those outside the restricted class by the corporation, labor 
organization, or its separate segregated fund, and could result in an in-kind 
contribution. See 11  CFR 109.1 regarding independent expenditures and 
coordination with candidates.” (1 1 C.F.R. 114.2(c), emphasis added.) 

These regulations specifically reference “...election-related” activities described in 1 1 CFR 1 14.3 

and 1 14.4 ...” when discussing corporate disbursements coordinated with a candidate. Those 

specific activities, and only those activities, if paid for by a corporation, would not violate the 

Act. provided the activities are only directed to the corporation’s restricted class (1 1 C.F.R. 4 

114,3(a).) Further, ifthe candidate coordinates those activities with a corporation and the 

activities arc communicated outside the restricted class, then that coordination could taint the 

“independent expenditure” classification (see the reference at 114.2(c) to 11  C.F.R. rj 109) of 

These new regulations, specifically at 114.2, 114.3 and 114.4 became effective on March 13, 1996 
(6 I FR 10269). Thus, they were not in effect at the time of thc alleged violations and Respondent, 
by virtue of discussing this issue do not acknowledge or agree to their applicability, nor waive 
their objection to the applicability of those regulations to this case nor related defense, and 
specifically reserve the right to raise as a defense the fact that these regulations do not control the 
activity at issue because they were not in effect at the time of the alleged violation. 

The OGC Brief uses the phrase “campaign-related” whereas the regulations in question usc the 
term “election-related.” For tlie sake of this argument, Respondent must conclude the OGC Brief 
dcenis tliose to be synonomous, although sircli conclusion cannot hc stated with certainty by 
Respondent because the OGC Brief fails lo undertake an analysis of the applicability of rhe I I 
C.I:.K. 114 regulations. 

Y 

I t1 
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such ~uliscq~ictit c..q)t~trclitirrc.s and cause them to he clnssi lied as in-kind contributions. per the 

regulations i t [  4 100. I ( c ) .  ‘l‘his miic conccpt is carried forivard at 1 1 C.F.R. $ 1  14.3: 

”Corporations and labor organizations may make communications on any subject, 
including comniunications containing express advocacy, to their restricted class or 
any part o f  that class. Corporations and labor organizations may also make the 
~ ~ ~ J ~ ~ l l l ~ i i l ? ~ ~ ~ t l ~ ~ ~ l l l . ~  p w n i i i i d  iitidcr I I C ‘. J? R. $1 14. -/ to their restricted class or any part 
of  that class. ‘I‘hc tic:tiidic.s perniittctl iiritlcr this scc~ion may involve election-related 
coordination \\it11 candidates and political committees. See 1 1 C.F.R. $1 09.1 and 
0 I 14.2(c) regarding independent espenditures and coordination with candidates.” (1 1 
C.F.I<. 1 I43(a)( I ) ,  emphasis added.) 

Given the plain reading of these two sets of regulations, the first twist in the OGC Briefs 

coordination argument is that the “election-related” activities could be permissible and classified 

as ”independent expenditures” if they were not coordinated with the candidate and were 

communicated to the general public. (See $1 14.2(c) and I 14.3(a)( I )  reference to 1 1  C.F.R. 

$1 09.1 .) Yct. in order for an activity or communication to bc considered an “independent 

cxpenditurc.“ i t  must be 

.*... Cor a communication expressly ativocuting the election or defeat of a clearly 
idcntificd candidate ...“( I I C.F.R. $109.I(a).) (emphasis added) 

Therefore, only those cornmunications which first qualify as “express advocacy” are at issue; 

they are either cscmpt under 114.3 when communicated to the restricted class or, if 

communicated to the general public, they are either (1) independent expenditures, or (2) if 

coordinated with the candidate, they are “tainted” as independent expenditures, and are 

considered “in-kind’ contributions (1 1 C.F.R. $ 109.l(c)) subject to the Acts limits (2 U.S.C. 

3441a). Try as they may, the road the Counsel attempts to take us down once again leads back to 

the fact that a disbursement must first meet the definition of an “expenditure” (specifically 

“esprcss advocacy communications”) even for a “coordination” analysis under 1 1 C.F.R. $1 14. 
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I I’rlie C O I ~ I I I ~ ~ I I I ~ C ; ~ ~ ~ O I ~  does 1101 nice! rl i ; i~  ~hrcsliold. the ;in;ilysis is concluded, and no violation 

occurs. 

Sccondly. those regulations state thc coordination \vith tlic candidate applies only to ”election- 

rclatcd activitics dcscribedjn 1 I <‘IX $ I 14.3 and $ I 14.4.” ( 1  I C.F.R. 114.2(c)) l h i s  is a closed 

universe of specified activities and the facts in this MUR reveal none of those enumerated 
,.. 
..... .- . .  activities at $1 14.3 or $1 14.4 arc alleged to have occurred in this MUR. ‘Those activities arc: 
- 
: . . -. 

... 

- 
.. ... . .  

(7) 

Publications expressly advocating election or defeat of a candidate ($1 14.3(c)( 1)) 

Candidate or Party appearances (1 14.3(c)(2); 114.4(b)(l); 114.4(~)(7)) 

Phone Banks (1 14.3(~)(3)) 

Registration and Get Out the Vote (1  14.3(~)(4); 114.4(c)(2) and (3); 114(d)) 

Voting Records (1 14.4(~)(4)) 

Voter Guides (1 14.4(c)(5)) 

Endorsements (1 14.4(~)(6)) 

Absent one of those specific activities, there is no “election-related activity” which could be 

tainted by the coordination with the candidate, to cause it to become an in-kind contribution. 

Third, the $1 14.3 activities are specifically exempt from the definition of expenditure. (1 1 

C.F.R. 114.1 (a)(2)(i). Therefore, but for that exemption, the activities which are intended to be 

covered by this regulation would constitute an expenditure based on the substance of the 

communication; specifically express advocacy (1 1 .C.F.R. 1 14.3(a)( ])I1. A communication 

This point is buttressed by the requirement that disbursements meeting the I 14.3 requirements 
must be reported to the Commission on Form 7. The regulations only require reporting of 
communications expressly advocating a candidate’s election. (See E & J ,  114.3, CCH 7 923, p. 

I 1  
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\\auld not need to hc includcd i n  the 114.3 cscmption to the delinition of expenditure i f  i t  did not 

otherwise consist of an express advocacy message. The inescapable conclusion is t h a t  

communications not expressly advocating need not bc exempt since they would not otherwise 

constitute an expenditure. 

Correspondingly, the regulations at 1 1 C.F.R. $ 1  14.4 also state that only communications which 

contain express advocacy are prohibited from being communicated to the general public when 

paid for by a corporation; alternatively, a prohibition may occur if one of the specified activities 

at 11  C.F.R. $1 14.4 (see p. 18, supra.) are impermissibly coordinated with the candidate”. 

Neither of those situations is alleged to have occurred in this MUR, thus the “coordination” / 

”campaign-related” argument is misplaced by OGC in this matter. 

To argue that any non-expressed advocacy communication or activity not specified in 114.3 or 

I 14.4 which is “coordinated” by a candidate outside the scope of his or her campaign would 

result in prohibited “campaign-related” activities, would make no sense. Certainly, an activity or 

communication which is neutral on its face would not be campaign-related because it was 

“coordinated” with the candidate or his committee. What if Mr. Forbes, as a corporate CEO, 

authored a proxy vote announced in The Wall Street Journal, or endorsed a vacation spot or hotel 

160 1-4. 

See also the Erplunarion andJtd jkar ion  for section 114.3: “However, in light of the MCFL 
decision, the references to ‘partisan’ activities have been replaced with narrower provisions that 
only apply to communications containing express advocacy. . . Similarly, the revisions delete the 
more restrictive language in previous section I14.3(a)(l) that had prohibited corporate and labor 
organizations expenditures for ‘prtisan’ communications to the general public because revised 
1 14.4 establishes that such communications are only prohibited if they contain express advocacy 
or are impemiissibly coordinated with candidates or political committees.” (FEC Exp/utrafiott C I ) J ~  

Jzrsrificorioti (“E B Y), (CCH) 7923. pages 160 1-4.) 

I *  
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.. . 

i n  a magnzinc. cithcr or which wcrc known i)I workcd on by common corporatc and campaign 

vcndors with the assistance of Mr. Forbcs'? Ccrtaiiily such coordination would not constitute a 

"campaign-related activity" regulated by the FECA. These are csaniplcs of ncutral 

communication, as were the T a c t  and Comment" columns which do not conic within the 

specified activities at 1 14.3 or 114.4, and are therefore, not intended to be regulnrcd by the Act. 

To argue neutral-based communications come under the control of the FECA would be contrary 

to a long line of court opinions previously addressed and numerous Commission advisory 

opinions and enforcement cases as presented below. 

G. 'The Advisory Opinions cited as authoritv for the OGC position specifically authorize the 

type of issue advocacv at issue in this MUR or are based on facts which are substantiallv 

distinpuishable from this MUR. 

In justifying this "campaign-rclated" standard, the OGC Brief states, "Statements, comments, or 

references regarding clenrly ident@ed candidates which appear in (a publication) and are made 

with the cooperation, consultation, or prior consent of or at the requcst or suggestion of, the 

candidates or their agents regardless of whether such references contain 'expresscd advocacy' or 

solicitation for contributions, then the payment for allocable costs incurred in making the 

communications will constitute ... in-kind contributions to identified candidates'. Advisory 

Opinion 1988-22 (footnotes omitted.)" (emphasis added.) (OGC Brief, p. 5 )  

The facts in A 0  1088-22 inidved a group called "Republican Associates" who wanted to 

undertake politicid activities. including the distribution of a nionthly newletter to discuss 

political events and activities that could he of interest to supporters of the Republican party, 
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.- 

incliiding discussions of  ciinditlatcs. crinipnigns for fctlclal ofticc and opportiinitics Ibr 

involvcnicnts i n  such campaigns. 'l'hosc facts are not on point \vith tlic ficts at bar. Forbcs, Inc. 

is not a political committee, the "Fact and Comment" column did not discuss partisan activities. 

promotion of I<cpublican party principles, discussion of candidates. or political campaign 

activities. Afore iniportantly. iio\vliere in "Fact and Comment" is there reference to a "clearly 

identified candidate". lvhich is the prerequisite for the opinion in A0 1988-22. Reliance on that 

:IJvisop Opinior: is compli.tely misplaced. as is the case with the other authorities cited by the 

C-)(ic' t3rief in suyp3u.n t>< ih:\ "inmyaip relxi.d" srmdard. 

The OGC Brief at page 5 ci!i.s in fwinotr 3 IO 3 \wie!> ot':\;f\ i s q  (Jyinlons 3s authorit)- f a  

their position that activity is "campaign-relaieJ \\hen i r  is cm3rdina1i.d with a candidste's 

campaign or the candidate. However. a close review o i  those .-Idvisor)- Opinions cited reveals 

thcy are factually distinguishable, as is the case of AO 1988-77, or thcy present situations in 

which the Conzniission permirted the issue advocacy concluding it did not constitute a violation 

of the FECA. 

The OGC Brief cites to A 0  1992-6, in which David Duke, then a candidate for president, was 

permitted to accept an honoraria and travel expenses reimbursement from a university, for a 

speech which Mr. Duke was to deliver on the topic of affirmative action. The speech was no? to 

include a reference to his campaign, advocacy of his election, nor a solicitation of contributions. 

The Commission concluded, 

"Based on its review of all the foregoing facts and circumstances presented in this 
request and in reliance on the representation made, the Commission concludes that 
the described event and Vanderbilt's payment of an honoraria and related travel 
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cspcnsc\s \ vou ld  not consti tute ;I conrrihution or cspcntlirurc i i ~ r  purposes ol’thc Act  
and C‘oniniission rcgulntions. I lo\vc\cr. any rcCerence by Mr. i>ukc to his c;inipaign. 
or to thc campaign or qualiiications of another presidcntial cnndidatc. either during 
the speech or during any question and answer period (held just before or after the 
speech) will change the character of the appearance to one that is for purposes of 
influcncing a federal election.” (A0 1992-6. CCI I 71 6043 at p. 1 1, 772.) 

Even more surprising, the Duke speech centered on affirmative action. a subject which clearl) 

I .  was at the bedrock of the Duke for President campaign. I his spccch was also “coordinated” by 

Mr. Duke. yet neither of these points caused the Comniission to rule the University’s payment to 

Mr. Duke to be considered a violation of the Act. This holding .supports Respondent and 

Respondent i s  surprised it is cited as an authority that Forbes, lnc. and Mr. Forbes, in  writing 

“Fact and Comment”, went beyond the subject matter paranieters provided by the Commission 

in the David Duke opinion 

It is also interesting to note that Coniinissioner Aikens filed a concurring opinion stating that she 

disagreed \vith that portion of the Opinion discussing the analysis of Advisory Opinion 1990-5 

(An opinion heavily relied upon on the OGC Brief.) Commissioner Aikens noted that she 

dissented from the final draft of 1990-5, 

“ . . . because I found particularly troubling language in the draft regarding the 
discussion of public policy issues wherein an ‘inference of campaign purpose could 
be drawn’ that would result in the newsletter being considered as campaign-related. 
1 believe we too broadly infringe on free speech rights by implying that the 
underlying intent and purpose of anything said or printed by or about a candidate - 
at differing and uncertain time frames before an election - become solely election- 
related. I do not accept the position that there could be no other reason or purpose 
except electioneering for undertaking such activities.” (Aikens concurring, A 0  
1992-26. CCH 16043, pp. 1 1,772) 
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I<~yondcnt  a y w s  with Commissioner :\ikens opinion and suhmits tiic sanie principlcs, ii‘ 

applied in this MIIR. require a finding that no violation occurrcd 

Counsel nest citcs to Advisory Opinion 1992-5, yet in this opinion, thc Comniission upproiw/ 

the proposed issue advocacy activity of Congressman Moran participating in a cable-television 

program discussing public policy issues. In concluding that the proposed cable program would 

not constitute a contribution or expenditure. the opinion states: 

”In the video of ‘A Capital Report from Congressman James P. Moran’, no mention 
is made of your campaign or election to federal office nor did the program contain 
any otherwise promotional elements such as banners or campaign decorations. 
Furthermore, the program did not include any message that solicits contributions. 
The content of the program was strictly limited to issues before the congress or issues 
of relevance to your district. The ‘fact sheet’ of a ‘conversation with Jim Moran’ 
likewise indicates that these programs will be issue-oriented and devoid of campaign- 
related material or content.” ( A 0  1992-5; CCIl16049, p. 1 1,796) 

This Advisory Opinion stands for a proposition that issue advocacy, even when made by or 

coordinated by the candidate, is not a violation ofthc Act. I t  supports Respondent’s position and 

!lies in the face of the position for which it is cited in the OGC Brief. 

In the next opinion cited in the OGC Brief, AQ 1988-27, ( I  corporation waspermiried by the 

Commission to make a payment to a candidate who was an incumbent congressman, to speak 

before a corporation’s group of stockholders. This opinion is not on point because it involves 

only communications to the restricted class and not the general public afid it is unclear as to its 

relevance to the issue in this MUR. Notwithstanding, the Commission found the corporate 

expenditure permissible. 
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Ilic iicst STI ot':\d\~isor!. Opinioii authorities cited ti!. thc O( i ( '  13ricl.iri footnote 3 ;ire clcarly 

ilistiiigiiisli~ihlc.~lT bascd on the facts. A 0  10x6-37. A 0  1086-26. and A 0  1984- I3 each involved 

candidate fhruni evcnts at which individuals it1 /heir. cqxicif>> ( I S  ( I  c~itirlidcr/e came and discuss 

their campaip. campaign issues. promotcd their canditiacy. ctc. Clcarly. that is not the situation 

invoiving the issue advocacy of  Forbes magazine. "Fact and Commcnt" was not paid for or 

sponsored by n political commit~ce. M r .  Forbes w x  not idcnfjfkd as a candidate, and no 

reference was made to his candidacy. A s  such, those A 0  authorities cited in the OGC Brief are 

ninrcrially distinguishable and are not reievant to thc discussion. 

The OGC Brief relies heavily upon Advisory Opinion 1990-5, which sets forth a three-prong test 

to determine whether a newsletter published by a congressional candidate would be considered a 

contribution or expenditure under the FECA. The three-prong test articulated in the Advisory 

Opinion is the following: 

( I )  Direct or indirect references made to the candidacy, campaign, or qualification for 
public office of (the candidate) or (the candidate's) opponent; 

( 2 )  Articles or editorials arc published referring to (the candidate's) review on public 
policy issues or those (the candidate's) opponent or referring to issues raised in  thc 
campaign, whether written by (the candidate) or anyone else; or 

Distribution of the newsletter is expanded ... in the manner that indicates 
utilization of the newsletter for campaign communication. (Advisory Opinion 

(3) 

1990-5.) 

In that opinion, the Commission concluded that a case-by-case review of each of the newsletters 

would be required to detemiine whcther or not the content constituted an expenditure for the 

benefit of  this campaign. The Commission noted that, ( I )  the newsletter originated at a time 

\\lien the individual was a candidate for federal office; (2) i t  was inspired by his experiences as a 
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caididatc. for ('ongrcss; (j) i t  \vas scnt out primxily IO individuals whoin tic encountered during 

his prior crumpaigti. many  of whom had been supporters of his candidacy, and (4) people 

in\ol\ed i n  the canipaign \vere also involved in the publication of the newsletter. 

Contrast tha t  with thc ficts.in this MUR. and i t  is substantially distinguishable . ( I )  "Fact and 

Comment" did not originate at a time when Mr. Forbes was a candidate. Mr. Forbes has been 

editing this column in Forbes magazine for over 15 years, a time which was clearly prior to his 

candidacy for fcderal oftice; (2) the columns were not inspired by Mr. Forbes' candidacy since 

they discussed the same type of issues as had been discussed for years in the column and the 

columns did not reference his presidential candidacy; (3) the magazine was not sent out primarily 

to those supporters Mr. Forbes encountered in the campaign. The magazine has for years 

reported a subscribership of over 765,000 -- no evidence is even remotely proffered by Counsel 

that any increase in  the level of subscribers resulted from or was increased because of Mr. 

Forbes' candidacy; and (4) the campaign was not involved in any fashion regarding the "Fact and 

Comment" columns. (See Drd Col Asf: 3 and 4.) 

Clearly. the facts in this MUR do not remotely meet the criteria set forth in A 0  1990-5. Citing to 

this A 0  as authority is niisplaced by the OGC Brief. 
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1 1 .  ( 'ounscl IUils to brine to the Commission's attention the Ion(! list of Advisor!, Opinions 

\\hich ncrniit thc spcciiic tvpc of issue advocacv bv entitics. including candidates for 

federal office. as found in l'orbcs niarnzinc. 

'I'lie ability ol'indi\~iduals. isho are also fcdcral candidates. to speak on a variety of subject 

matters. without causing such advocacy to bc considercd an expenditure, is a long-established 

and recognized proposition in nun~erous Con~n~ission advisory opinions. The following are 

examples of such Commission holdings. 

In A 0  1977-54 (CCH 15301 ). Congressman Gingrich, while a candidate, was permitted to head a 

petition drive and direct mail campaign pertaining to stopping the ratification of the Panama 

Canal treaty. The Commission held that the expenses associated with the newsletters, mass 

mailings, radio and television advertisements, public appearances, all of which identified Mr. 

Gingrich by name, would not be considered a contribution or expenditure to his congressional 

campaign, because no reference was made to his candidacy. 

I n  A 0  1977-42 (CCM 15313), a congressional candidate was permitted to host an interview 

program on a radio station which aired one hour in length for five days a week. 'The program 

was paid for and sponsored by business enterprises and the employee, who was also a candidate, 

was paid by the radio station. In holding that such an activity would not constitute a contribution 

or expenditure, the Commission noted that there was an absence of a communication expressly 

advocating the election or defeat of the candidate and the solicitation of contributions. 
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Moving several years ahcad. i n  A 0  1002-37 (CCI I 716075). thc FItC pcrniittcd ;I canrlidatc to 

conlinuc \\orking as ;I radio hroadcaskr, the lest of his show primarily consisting of criticism of 

public and political figures and discussion of controversial contemporary issues. The 

C‘orimission nolcd tlial I I I C ~ L L   as no espresscd advocacy nor refcrcncc to his candidacy, and 

thcrcforc the conipcnsatioti, Iic received from the radio station did not constitute a prohibited 

espenditure. (See also Commissioner Elliot’s concurring opinion.) 

. .  

. .  . .  

In A 0  1994-15 (CCH 761 IS), the Commission permitted Congresswoman Lcslic Byrne, while a 
.~ . .  
.. . 
. .  candidate, to host a cable-TV program which aired in her district, involving public affairs issues. 

The Commission concluded as follows: 

“Based on a review of the information submitted by you, the Commission concludes 
that production and broadcasting of the proposed series will not result in a 
contribution or expenditure and are, therefore, permissible under the Act. This series 
does not appear to be controlled by your campaign and it will not include campaign 
or election-related references. It will entail discussions on public issues moderated 
by a federal officeholder acting in her capacity as an officeholder, with the special 
purpose of focusing on one issue per segment in depth. (See Advisory Opinion 
1992-5.) The Commission also assumes that the scheduling and duration of the 
series, or the selection of individual topics, will not be made with reference to the 
timing of your nomination or election to office.” ( A 0  1994-15; CCH 161 18, p. 
11,985) 

Most recently, in Advisory Opinion 1996-1 P (CCH 16194), the Commission permitted candidates 

to have their travel and hotel expenses paid for by National Right-to-Life, Inc. to enable those 

candidates to come and speak to the general public on issues pertaining to right-to-life. In permitting 

the reimbursement of expenses to the candidates, the Commission indicated that no corporate 

contribution would result since there was no reference to the individuals as candidates or advocacy 

oftheir candidacy while speaking to the general public. 
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‘l‘his is hur ;I sampling of  ihe long and consistent approach which the Commission has applicd in 

permitting individuals to advocate issue and policy positions cvcii during the time in which they are 

also candidates for federal office. The fact pattern in MUR 4305 clearly comes within the 

parameters set forth in the advisory opinions cited in this section. 

1. The single enforcement action referenced in the OGC Brief. MUR 2268. is a matter in 

which the General Counsel. concludes the issue-advocacv was perniissible and 

recommended no reason-to-believe should be found. 

I n  the single enforcement action cited by the OGC Brief, MUR 2268 involving Neighbors for 

Epperson, the RTB brief lays out a 19-page analysis thoroughly discussing the applicability of 

the expressed advocacy standard and a long list of relevant advisory opinions concluding the 

issue advocacy involving Epperson was not a violation of the Act .  Respondent is again surprised 

that this case is cited by the OGC Brief to substantiate and justify their position in the present 

matter. In Respondents’ opinion, the analysis in MUR 2268 is so well articulated that a copy of 

that brief is attached hereto and incorporated herein as Exhibit “D’. Therefore, the Respondents 

submit it for consideration along with the other authorities cited herein. 

Respondents also submits that the Commission review the analysis and applicable opinions cited 

in MUR 3855/3937, involving Friends of Andrea Seastrand. Therein, the Commission found no 

violation of the Act when Mrs. Seastrand, who at the time was a candidate and not an incumbent 

congresswoman. aired radio advertisements in the Congressional district for which she was 

seeking election. advocating that individuals register as Republicans. The Counsel found no 
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c y c s  ;id\ocac! and cited applicuhle authorities to rcach that conclusion which Respondent 

ivould submit to thc Commission as authorities i n  this matter. 

J .  Since Mr. Forbes was not seekine election in the state of New Jersey. The Hills- 

+ 
the Act. 

The OGC Brief bases its justification for an RTB finding upon the allegation that the Hills- 

Bedminster Newspapers carried the “Fact and Comment” column. 

”If Mr. Forbes reprinted his “Fact and Comment” columns in all of the Forbes 
Newspapers after announcing his candidacy as alleged in the complaint this may 
suggest utilization of these publications as campaign communications by increasing 
the distribution of the columns.” (OGC Brief, p. IO.) 

.. . 

First, the “Fact and Comment” columns were not reprinted in the Forbes papers as a result of his 

presidential announcement. Those columns had been reprinted in those papers for many years. 

As noted earlier, those papers are only circulated in New Jersey and yet Mr. Forbes was not 

seeking election, nor was his name on the 1996 Republican Presidential ballot in the state of New 

Jersey (Forbes A f i ,  Para. 3.) Since Mr. Forbes did not have his name on the New Jersey 

Republican presidential primary ballot, he was not “seeking” election in that state and thus not a 

“candidate” as defined by the Act (2 U.S.C. $431(2)). (See also Advisory Opinion 1982-49; 

CCH 15693: “Since Mr. Bush did not file petitions, under Connecticut law there is no primary 

election held unless a candidate satisfies that requirement”; Advisory Opinion 1989- 15, CCH 

75964: “Because Mrs. Ros-Lehtinen will not be on the ballot in the primary run-off election. the 
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~‘~vnni iss i~w considcrs that you  and Mrs. I<os-l.chtincn may not take advantagc of the scparatc 

Ckrnsritiitii~n liniitations applicable to that clcction.”) 

‘I‘hcreforc. since Mr. Forbes \vas not a candidate in New Jersey. the disbursenients by The Hills- 

13eJminsrr.r. including paytnent for the “Fact and Comment“ column. fails to meet the definition 

of contribution or expenditure (2 U.S.C. 4 431(8)(A); (9)(A). Since Mr. Forbes was not seeking 

election in the state of New Jersey, the newspapers distributed could not have been published for 

purposes of influencing the election of Mr. Forbes. Thus, no expenditure by The Hills- 

Bedminster could have occurred. 

K. A review of the “Fact and Comment” column fails to show common themes with the 

Forbes Canipaien. 

A review of the “Fact and Comment” columns during the time in question evidences the 

inipossible task of assessing which, if any of the columns contain “campaign themes” as 

suggested by the OGC Brief. That Brief states: 

“Mr. Forbes appears to have repeatedly offered his opinions on campaign issues in 
his columns since becoming a presidential candidate. The primary example raised 
in the complaint is his promotion of the “flat tax” in at least two separate “Fact and 
Comment” columns. The flat tax is closely identified with Mr, Forbes; indeed, he 
has championed its enactment in previous columns and specifically mentioned it 
several times during his formal candidacy announcement. News reports covering the 
Republican Presidential Primary Election regularly referred to Mr. Forbes’s flat tax 
proposals, some even going so far as to label him “Mr. Flat Tax.” Mr. Forbes has 
also discussed, both on the campaign trail and in Forbes, his positions on term limits, 
a gold standard, abortion, and US involvement in Bosnia.” (OGC Brief, p. IO.) 
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‘l‘hc ahovc-cited paragraph Il.oni t i ~  o(i(‘ I3ricl‘exempli lies the arbitrary sclcction and 

iissessnirnt of issucs which they contcnd are ”campaign themes” versus mere reporting hy 1;orbcs 

magazine on issuss. For esample, promotion of the flat tax issue was one of Mr. Forbes‘ primary 

issues during the presidcntial campaign; yet i t  was also promoted and agrccd to by othcr 

Republican candidates (e.&, Richard Lugar and Patrick Buchanan). Would Mr. Forbes‘ 

comments in “Fact and Comment” be deemed an expenditure by either Forbes magazine or I:PC 

for the benefit of Mr. Lugar‘s or Mr. Buchanan’s campaign? 

And this all-important flat-tax “theme” as cited in the complaint, is alleged to have appeared but 

twice in the “Fact and Comment” column; October 16, 1995 and October 23,  1995. Yet look at 

the context of the October 23, I995 reference to flat tax -- it is an article entitled, “Stop this 

Strong-Arming”, regarding the use of private sector collection agencies for delinquent taxes - it 

contains a mere passing reference to flat tax. Mow would Counsel assess how to allocate the 

value of that reference? All or only a portion of the column inches? 

The reference in the complaint to the October 16, 1995 column does not contain the cited 

reference to the flat tax. However, even if it does appear in another column, do those two 

references to flat tax constitute promotion of Mr. Forbes’ primary campaign theme? I think not. 

If that were the intent, surely there would be many more references to the flat tax - not merely 

those two cited in the complaint. 

.lhe next question is which of the numerous issues presented in “Fact and Comment” would 

Counsel suggest constitutes an expenditure because they were also referenced in the campaign? 
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I’crlinps thc crhsolctc cconomic policies of I3rnzil (Novcnihcr 0. IO95). haschr~ll owtlcrs (1:cbruary 

12, 1996). the ugly ncw % 100.00 bill and Megan’s Law (May 6. 1006) or the tclecommunications 

bill (March 1 1.1996): not exactly a list of prominent themes in Mr. Forbes’ campaign. If  the 

column inches dcdicated to those subjects are not to be considercd allocable expenditures. where 

is the demarcation for the allocable “campaign-related” subjects. who could make such an 

assessment. and upon what criteria? None of those subject matters was “coordinated” any more 

or less with FI’C then was the column which referenced “flat tax.” The assessment is made no 

easier if the column referenced Bosnia or the gold standard. For example, take the reference in 

the previously-mentioned October 23rd column to enacting a flat tax in Israel. Query: is 

promoting or referencing a flat tax in Israel an allocable expenditure under the OGC Briefs 

theory? I f  not, on what FECA basis is it not allocable to FPC? What other columns would also 

be exempt from allocation based on that same rationale? 

Absent the clear delineation called for by the express advocacy standard, such judgements 

become arbitrary. If Forbes magazine, after reviewing the Act and Regulations, cannot clearly 

determine the applicable subject-matter threshold and what subjects constitute allocable 

expenditures, then it causes a substantial chilling effect upon their First Amendment rights. Due 

to their concern of prosecution, prompted solely by a potential FEC action, Forbes, Inc. would 

require the entire “Fact and Comment” column to be censured. That is unconstitutional and no 

government agency should permit to stand a vague regulation, let alone a policy position, as is 

the case in the matter. which is the basis for denying any person’s right to speech. 
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I ‘I’hc. ()(ic’ I<c.pnrt no\.idcs ;I thnrouch - tiiscussion of h e  ”nress cxemp[ion”: howevcr. i t  is 

irrc‘lc‘vant to  [he discussion hecausc the communications at issue do not mczsure up to a 

contribution and esncnditurc and therefore. the press exemption to those respective 

definitions does not applv. 

‘I’hc OGC Brief is consumed by an extensive discussion of the “press exemption” (1 1 C.F.R. 

$ 100.7(b)(2) and $1 00.8(b)(2).) However, the press exemption is a premature discussion in the 

analysis, since that discussion is only relevant in the event that the Counsel first demonstrates 

that the disbursements by Forbes, Inc. constituted contributions or expenditures. As articulated 

and substantiated by the Act. case law and advisory opinions, Respondents submit that the 

activities in question do not constitute an expenditure or contribution and therefore the issue of 

the press exemption need not be addressed. 

IV. CONCLUSION 

For the reasons stated above, Respondents respectfully request that the Commission 

expeditiously conclude its investigation in this matter and make a finding of no probable cause 

and close the file. 

. Paul E.. 541ivan, Esq. 
Counsel to Respondents 

w/enclosures 
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IN RE: Forbes. Inc. ) 
1 MUR 4305: 
1 Response to Interrogatories 
1 

In response to interrogatories propounded by the Federal Election Commission by letter dated 

December 1 I ,  1996, in conjunction with the above-referenced matter, Forbes, Inc., submits the 

following, testimony and answers to those interrogatories. 

Response to Interrogatory No. 1. 

Forbes, Inc. objects to the disclosure of the specific amount of Mr. Forbes' voting stock in 

Forbes, Inc., on the basis it is confidential and proprietary information which cmnot be protected 

from public disclosure once this matter is concluded and documentation is placed on the public 

record. Mr. Forbes, however, has submitted an affidavit in this matter in which he attests to the 

fact that during the time periods pertaining the facts involved in MUR 4305, he maintained an 

ownership interest in excess of fifty percent (50%) of the outstanding voting shares of Forbes, 

Inc. 

Response to Interrogatory No. 2 

Forbes, Inc., objects to this interrogatory on the basis that this is confidential and proprietary 

information which cannot be protected from public disclosure once this matter is closed and the 

documentation is placed on the public record. Forbes, Inc. also objects on the basis that the 

question is not material to the issues of this case. Forbes, Inc. is a corporation and the specific 
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type dct~rporation is not material to thc Comniission‘s invcstigntion and dctcrminntion of 

whether or not a violation of $441 b of the Federal Election Campaign Act of I97 I .  as amended, 

has occurred. 

Response to Interrogatory No. 3 

Mr. Forbes has been Editor-in-Chief of Forbes magazine and Forbes Newspapers since March, 

1990. The duties and powers of this position are as follows: As Editor-in Chief, the Editor as 

well as other senior management report to Steve Forbes. The nature and the extent of the control 

that Mr. Forbes exercises or may exercise over the content of these publications is as follows: 

Mr. Forbes exercises total control over his column. 

Response to Interrogatory No. 4 

Mr. Forbes has been writing the “Fact and Comment” column in Forbes magazine since March 

19, 1990. Prior to that, he wrote a one-page column entitled, “Fact and Comment 11’’ which 

commenced on January 3, 1983. There have been no issues of Forbes magazine published 

during that time period in which Mr. Forbes did not write a column, nor in which the column was 

not printed. This answer includes publications of the Forbes magazine up until the date that 

these responses are submitted to the Commission. 

Response to Interrogatory No. 5 

Attached hereto please find copies of tihe “Fact and Comment” columns appearing in Forbes 

magazine from January 1, 1995 through January 27, 1997. 



.. . 
~~. . .  

. .. 

. .. .. . 
- .  . .  
.. . 
. .  

0 0 
Kesponse to Interrogatory No.  6 

The following is a list of publications owned or controlled by Forbes Newspapers and the total 

circulation current to December 3 I .  1996. Each of the publications listed below are weekly 

newspapers circulated only i n  the state of New Jersey. 

. Newspaper 

1. Somerset Messenger-Gazette 
2. Hills-Bedminster Press 
3. Bound Brook Chronicle 
4. Green-Brook-North Plainfield Journal 
5. Warren-Watchung Journal 
6. Franklin Focus 
7. Somerset Buyer’s Guide 
8. Central Buyer’s Guide 
9. The Chronicle 
IO.  South Plainfield Reporter 
1 I .  Piscataway Review 
12. Metuchen-Edison Review 
13. High Park Herald 
14. Middlesex Buyer’s Guide Zone 1 
15. Middlesex Buyer’s Guide Zone 2 
16. Central Buyer’s Guide 
17. Cranford Chronicle 
18. Scotch Plains-Fanwood Press 
19. Westfield Record 

Circulation 

12,467 
6,216 
2,166 
2,103 
1,305 
2,350 

16,102 
6,670 
2,716 
3,140 
3,040 
4,900 
1,374 

1 1,244 
13,128 
2,536 
6,24 1 
2,349 
4,790 

6alb: The Hills-Bedminster Press was the only newspaper publication to carry (and continues 

to carry) Mr. Forbes’ “Fact and Comment” column. It has been carried on a weekly basis since 

1989 and contains excerpts from the Forbes magazine “Fact and Comment” column. 

6c: 

Bedminster Press and the editor of the Mills-Bedminster Press makes the decision as to which 

As noted above, only a portion of the “Fact and Comment” column appears in the Hills- 



csccrpts from ”l.‘nct ;mi Commc‘nt” would appciir in the \veckly issue. This decision is solely his 

and is bascd upon a\,ailnble space he elects to dedicate to the “Fact and Comment” column. 

6d: 

Bedminster Press from J a n u q  1, 1995 through January 1997. 

Attached hereto are copies of the “Fact and Comment” columns carried in the Hills- 

Response to Interrogatory No. 7 

Attached hereto arc the I995 and 1996 rate cards utilized by Forbes magazine and Forbes’ 

newspapers. Forbes magazine and newspapers does not have a policy which prohibits paid 

advertising for political matters; however, it is subject to the same rate cards as attached hereto 

and the same criteria which would be considered for commercial advertising. 

Response to Interrogatory No. 8 

Effective January 1 ,  1996, the circulation rate base for E_orbes magazine was 765,000, the same 

circulation rate base effective January 2 ,  1995. Forbes magazine does not produce foreign 

language versions of the magazine; however, there is a Japanese version produced by a third 

party licensee and the circulation for that publication is 81,923. 

Response to Interrogatory No. 9 

No individual or group of individuals from Forbes for President, Inc. was involved in any fashion 

with the creation or dissemination or any “Fact and Comment” column, including suggestions as 

to the column topics, research of the topics chosen, or assistance in developing, writing, or 

publishing any of the columns. 
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I<esponse to Interropitory No. 10 

I>ocuincnts referenced in \he ahovc-testimony arc attachcd hercto and incorporated herein 

The undersigned, having reviewed the interrogatories propounded by the FEC in MUR 4305 by 

letter dated December 1 1.4 996, has reviewed the afore-referenced testimony and responses to 

those same interrogatories and swears that thc information contained therein is true and correct to 

the best of the knowledge of the undersigned. 

Forbes. Inc. 

BY: ~~ 

Sean P. Hegarty - 
Vice PresidenUSecretary 

SWORN lo and SUBSCRIBED 
before me this day of ) LL c LC 1.. , 1997. /-. rl, 

/i’lq 
NOTARY PUBLIC 3 

My Commission Expires: 3 [ 3 i / ~i 3 
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MUR 4365 

FQRBES, INC. 

SUPPORTING DOCUMENTS 
FOR 

RESPONSE TO INTERROGATORIES 
SUBMITTED UNDER 
SEPARATE COVER 



i. EXHIBIT “A” 



- 
BEFO &E FEDERAL ELECTION C ISSION 

AFFIDAVIT OF MALCOLM S. FORBES, JR 
REGARDING MUR 4305 

The undersigned affiant, being duly sworn, does declare as follows: 

1. I am Malcolm S. Forbes, Jr., a resident of the State of New Jersey, and I have personal 
knowledge regarding the facts set forth below in this affidavit. 

2. I am the Chief Executive OfEcer of Forbes Inc. and Editor-in-Chief of FORBES 
Magazine, a division of Forbes Inc. I am now, and was at all time periods involving 
the facts involved in MUR 4305, the majority voting stockholder in Forbes Inc., with 
an ownership interest in excess of SO% (fifty percent) of the outstanding voting shares 
of Forbes Inc. 

3. Although I was a candidate for the 1996 Republican Presidential nomination, I did not 
seek the nomination in the State of New Jersey and my name did not appear on the 
1996 New Jersey presidential ballot. 

4. I swear that the aforementioned facts are true and correct to the best of my knowledge, 
so say I. 

d. d l ,  ( 9 9 7  
DLe 

SWORN to and SUBSCRlBED 
before me this a,\* dayof 

1997. 

NOTARY PUBLIC 



EXHIBIT "B" 



BEFORE THE FEDERAL ELECTION COMMISSION 

AFFIDAVIT OF WILLIAM DAL COL 
REGARDING MUR 4305 

The undersigned affiant, being duly sworn, does declare as follows: 

1. 
set forth in this affidavit. 

I am William Dal Col, and I have personal knowledge regarding the testimony and facts 

1. At all times during the duration in which Malcolm S. Forbes, Jr., was a candidate for the 
1996 Republican presidential nomination, I served in the capacity of campaign manager for Mr. 
Forbes’ authorized presidential committee and the campaign. In that capacity, I was responsible 
or was privy to all decisions regarding issues presented in the campaign’s direct mail, media -- 
whether radio. or television -- press releases, and similar public communications. 

3. 

communication to the general public should involve any specific subject because it was also the 
subject of a .‘Fact and Comment” column in Forb= magazine. 

4. 
or subject matter of the campaign with 
portion of the magazine, including “Fact and Comment.” 

During my tenure as campaign manager, neither Mr. Forbes nor any representative of 
magazine ever referenced or suggested to me that the subject of any type of campaign 

In addition, at no time was I requested, nor did I ever attempt, to coordinate any themes 
magazine based on any subject contained in any 

5 .  I swear that the aforementioned testimony is true and correct to the best of my 

William Dal Col 
Affiant 

I Date 

SWORN to and SUB RIBED 
before me this d6 %. d a y o f $ L L  , 1997. 

0 
nu-AbA 

NOTARY PUBLIC 

My Commission Expires: 
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General C o u n s e l ' s  Report 

-. 
- - I  

-3 
.- 3 

7.3 
cn 

Neighbors  for Epper Son i MUR 2268 
Stephen  C.  Ma th i s ,  t r e a s u r e r  ) 

Salem Media of North C a r o l l n a .  I n c . )  
.. 

I .  Background - 
On October  1 5 ,  1 9 8 6 ,  t h e  Off ice  of G e n e r a l  Counse l  r e c e i v e d  

a s i g n e d ,  sworn anci n o t a r i z e d  complai'nt €rom James V a n  Hecke, 

Chairman n f  t h e  Democrat ic  P a r t y  o f  Nort;: C a r o l i n a ,  a l l e g i n g  

v i o l a t i o n s  of t h e  P c d e r a l  E l e c t i o n  Campaign A c t  o f  1971 ( " A c t " ) ,  

a s  amended, by Neighbors for  Epperson ("Committee") and WTOB, 

Inc .  I /  The Committee is t h e  p r i n c i p a l  campaign commit tee  f o r  

S t u a r t  W .  Epperson ,  t h e  1986  Republ ican  c a n d i d a t e  for t h e  Uni ted  

S t a t e s  House of  R e p r e s e n t a t i v e s  from t h e  f i f t h  c o n g r e s s i o n a l  

d i s t r i c t  of Nortb C a r o l i n a .  WTOB's r a d i o  h c o a d c a s t s  o r i g i n a t e  

Froin Xiaston-Salem, North C a r o l i n a ,  w i t h i n  t h e  f i l t h  d i s t r i c t .  

S p e c i f i c a l l y ,  compla inan t  a l l e g e s  t h a t  WTOE made and t h e  

Committee a c c e p t e d  p r o h i b i t e d  c o r p o r a t e  c o n t r i b u t i o n ?  i n  

v i o l a t i o n  of 2 rd.S.C. 5 4 4 1 5 .  i n  t h e  form of f r e e  a i r  time 

p rov ided  t o  t h e  c a n d i d a t e  for  t h e  b r o a d c a s t  of e d i t o r i a l s .  

- - --. - - -. - - - 
1/ Although  t h e  c o m p l a i n t  i n  t h i s  m a t t e r  s a k e s  a l l e g a t i o n s  
a g a i n s t  WTOB, Inc., c o u n s e l  h a s  informed t h i s  O f f i c e  t h a t  t h e  
c o r r e c t  name of t h e  c o r p o r a t e  licensee o f  r a d i o  s t a t i o n  WTOB is 
S3lem Media of t io r th  C a r o l i n a ,  Inc. Accord ing ly ,  t h i s  r e p o r t  
will h e r e i n a € t e r  r e f e r  t o  respondent  as  "Salem hiedia" o r  "WTOB." 



Additionally, complainant alleges that the aggregate value of the 

free radio time exceeded $10,000, giving rise to the making and 

accepting of contributlonB 111 excess of the Act's limitations, in 

violation of 2 U.S.C. S 441a(a) (1) ( A )  and 2 U.S.C. S 441a(f). 

On October 16, 1986, the Office of General Counsel 

circulated to the CommIsaion an Expedited First General Counsel's 

Report without recommendations, in order to gigs respondents an 

opportunity to respond to complainant's allegations. After 

notification of the complaint in this matter, counsel for both 

the Committee and Salem Media requested extensions of time to 

respond to the complaint. On November 18, 1986, a wr tten 

response was received in the Office of General Counsel from Salem 

Media. On November 25, 1986, a written response was received 

from the Commi t tee. 

On February 3, 1987, the Commission remanded this matter to 

the Office of General Counsel for further analysis. 

- XI. Legal Analysis 

Complainant alleges that, after filing his Statement of 

Candidacy with the Commission on December 30, 1985, Stuart 

Epperson was given free air time to broadcast editorials on a 

variety of subjects. According to complainant, the editorials 

were presented five times daily, Monday through Friday, and were 

repeated at various times on Saturday until July 7, 1986, when 

the presentations were discontinued. Complainant states that the 

Committee did not report the. receipt of any air time, the value 

of which complainant claims exceeds S l t r , O O O .  Complainant 

concludes that the editorials, in that they were something of 

v a l u e  intended to influence the outcome of a federal election, 

are contributions. 
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complainant claims, 

The commentaries provided by 
Mr. Eppernon, while not all expi-essly 
advocatinq his election or the defeat of 
Congressman Stephen T. Neal all provide to 
xr. Epperson and to the Epperson Committee a 
thing of value, radio air time, whlch 
constitutes and is a thing of value within 
the meaning of the Federal Election Campaign 
Act. The COmmCntJrleS are intended to 
influence t h e  outcome o€ the PtLth District 
Congressional election. Furthermore, and to 
the extent that such commentaries focus on 
issues of a polltlcal nature, particularly 
matters presently pending before the Congreso 
or to come beforts the Congress, the 
expression of tIw candidates [3icJ views on 
such issues h a w  .I clear and direct tendency 
to promote the clcction O C  Mr. Epperson, a 
clearly identified candidate, or the defeat 
of Congressman Ncal, a clearly identified 
candidate. 

Accordingly, complainant allegas that WTOB made unlawful 

corporate and excessive contributions to t h e  Committee and that. 

the Committee knowingly accepted unlawful corporate and excessive 

contributions from WTOB. 

Attached to the complaint are transcripts of a variety of 

editorials purportedly delivered by M r .  Eppsrson and the s u b j e c t  

matter of t 2 i s  YUR. The transcripts clearly reflect a wide 

variety of topics covered by the editorials, including Father’s 

Day, Thomas Jefferson, tex reform, foreign affairs and the 

importance of voting. Thirty-four transcripts are included. The 

editorials identify the presenter as WTOB President Stuart 

Eppe r son 

Salem Media, in its response, urges the Commission to take 

no action against it in this matter. Salem Media denies that 



WTOB'S editorials were broadcast either in connection with any 

electlon or for the purpo8e of influencing any election. In March 

1985, Stuart Epperson purchased the radio station. The 

editorials were begun in May 1985, do, claims respondent, an 

important component of WTOB's public service programming. 

Respondent states that the editorials are part of its effort to 

comply with the requirements of the Federal Communfcatione 

Commission ("PCC") to operate as a responsible licensee by 

promoting the discussion of issues o f  public concern. Salem 

Media states that because it is bound to provide public service lr 

dl: programming, if It did not broadcast the editorials, it would 

d still have used the time for another type of public service 

1n programming. 
3 In addition to arguing that there was no intent to influence 
h 

any election, Salem Media also claims that nothing of value was 

provided to Mr. Epperson's campaign. In a sworn affidavit 

accompanying the response, Mr. Epperson states 
B 

r, 

I never used, nor did I ever intend to 
use, the WTOB 'Point of View' editorials to 
promote any campaign or influence any 
election. In my mind, there was no 
relationship between my Congressional 
campaign and the "Point of View' program on 
WTOB. I broadcast "Point of View' because I 
felt (and I still €eel) that station 
editorials are a way of fulfilling ~ ~ 0 6 ' s  
public service obligations. I broadcast ths 
editorials myself because I am the owner of 
the station and an editorial is, by 
definition, the expression of the owner's 
opinion. I would have editorialized on W O E  
whether or not I was a candidate for office. 
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I n  i t s  r e s p o n s e  t o  t h e  c o m p l a i n t ,  t h e  Committee a r g u e s  t h a t  

Mr. Eppsreon 'a  e d i t o r i a l s  l a c k  any  p o l i t i c a l  m o t i v a t i o n ,  as 

demons t r a t ed  by t h e  absence  of  any  l anguage  I n  t h e  t r a n s c r i p t s  

e x p r e s s l y  a d v o c a t i n g  o l t h e r  t h e  e l e c t i o n  o f  M r .  Epperaon or t h e  

d e f e a t  o f  h f s  opponent, Congressman Stephen  Neal .  A d d i t i o n a l l y ,  

thc C o m m i t t e e ,  note8 t h a t  t h e  b r o a d c a a t s  c e a s e d  on Ju ly  7,  1986, 

vel1  b e f o r e  t h e  g e n e r a l  e l e c t i o n ,  and d i d  n o t  s t a r t  up a g a i n  

u n t i l  a f t e r  t h e  clcctlon, f u r t h e r  e v f d e n c e  o f  t h e  l ack  O f  

po l i t i ca l  i n t e n t .  

Moreover ,  t h e  Cornittee a r g u e s  t h a t  t h e  Act shou ld  not 

" p e n a l i z e  c a n d i d a t e s  from making a l i v i n g  i n  t h e i r  chosen  

p r o f e s s i o n s  ...' According to r e s p o n d e n t ,  Mr. Epperson h a s  made 

h i s  l i v i n g  for many y e a r s  as a b r o a d c a s t e r ,  s t a t i o n  o p e r a t o r  and 

s t a t i o n  owner,  e d i t o r i a l i z i n g  on WTOB, a s  well a s  on other  

s t a t i o n s .  Respondent  c o n t e n d s  t h a t  M r .  Epperson was mere ly  

a t t e m p t i n g  t o  d i s c h a r g e  h i s  d u t i e s  a s  a b r o a d c a s t e r .  

P u r s u a n t  to  2 U.S.C. S 441b ,  i t  is un lawfu l  Cor any 

c o r p o r a t i o n  t o  make a c o n t r i b u t i o n  i n  c o n n e c t i o n  w i t h  any 

e I e c t i o n  t o  p o l i t i c a l  o f f i c e ,  or f o r  any c a n d i d a t e  knowingly to  

a c c e p t  o r  r e c e i v e  s u c h  a c o n t r i b u t i o n .  The term " c o n t r i b u t i o n "  

i n c l u d e s  a n y t h i n g  of v a l u e ,  2 U.S.C. 5 431 ( 8 ) ( A ) ,  and t h e  term 

'anyth ing  of v a l u e "  i n c l u d e s  a l l  in -k ind  c o n t r i b u t i o n s ,  11 C.F.R.  

S 1 0 0 . 7 ( a )  {I) ( i i l )  ( A ) .  

F u r t h e r ,  any c o s t  i n c u r r e d  i n  c a r r y i n g  an e d i t o r i a l  by any 

b r o a d c a s t i n g  s t a t i o n  is a c o n t r i b u t i o n  where t h e  f a c i l i t y  is 

owned o r  c o n t r o l l e d  by a c a n d i d a t e  u n l e s s  (1) t h e  news s t o r y  
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represents a bona fide news account communicated on a licensed 

broadcasting facility and ( 2 )  the news story is part of a general 

pattern of campaign-related ncws accounts which give reasonable 

equal coverage to all opposing candidates in the listening area. 

11 C.F.R. S 1 0 0 . 7 ( b ) ( Z ) .  

In a number of past Advisory Opinions, as discussed below, 

the Commission has addressed several similar fsaues relevant to 

the disposition of the matter at hand. 

First, the Commfssfon has considered the role of a candidate 

within the broadcasting context in several different Opinions. 

In Advisory Opinion 1977-31, the Commission concluded that a 

corporation's employment of a candidate as an announcer far  a 

series of corporate sponsored radio announcements constituted 

something of value, and therefore, a corporate contribution to 

the candidate. In that situation, the candidate was identified 

by nane twice within the public service announcement, at a time 

when he had a registered political committee and was a candidate 

under the Act. The Commission considered payment by the 

corporate sponsor oE the costs of the messages a "giEt of 

anytbing of value," in violation of 2 U . S . C .  S 441b. 

However, in Advisory Opinion 1977-42, the Commission 

considered the situation whereby a registered candidate hosted 

two radio interview programs d e a l i n g  with a variety of issues. 

The 

rad 

rad 
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Contribution to the candidate, enunciated a test to be used in 

such a situation: In certain specific circumstancee, a 

contribution will not necessarily occur whore the major purpose 

of activities involving appearances of candidates for federal 

office was not to influence their election. The Commission in 

examining the cfxumstances involved, focused on the absence of 

any communication expressly advocating the election of the 

candidate involved ar the defeat of any other candidate, and the 

avoidance of any solicitation, making, or acceptance of csmpafgn 

contributions for the candidate in connection with the activity. 

The above test was also applied in Advisory Opinion 1982-56, 

in which an incumbent Congressman appeared in a series of 

television advertisements on behalf of a candidate for local 

office. The Commission concluded that even though a media 

appeazance by a candidate may benefit his/her campaign, the 

entity defraying the costs o f  the appearance will not be deemed 

to have made an in-kind contribution to the candidate, absent the 

intent to influence the candidate's election to federal office. 

In A0 1092-56, the content of the advertisement did not reflect 

an intent to influence the appearing Congressman's election. 

Although the ad ideztified the Congressman by name and office, it 

contained no mention of his candidacy, did not advocate his 

election or the defeat ob his opponent, and contained no 

solicitation of funds to his campaign. Thus, the Commission 

concluded that the payment of costs for the Congressman's 

appearance would not constitute an in-kind contribution to hfs 
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campaign. 

Second, the Commission has Considered and recognized that an 

individual may pursue gainful employment at the same time he or 

she is a candidate for federal office. In Advisory Opinion i 9 7 7 -  

4 5 ,  an individual was employed, in part, as an editorial writer, 

prior to "officially announcing" his federal candidacy. Such an 

arrangement was Eound not to give rise to a contribution from the 

employer, since i t  reflected a "bona fide" employment situation. 

In Advisory Opinion 1982-15, a prospective candidate's law firm 

was permitted to advestfse because no purpose to influence a 

federal election would arise. The advertisement did not mention 

any candidacy and was for the purpose of promoting the 

individual's gainful employment, rather than a candidacy For 

€ederal office. 

In one final relevant instance, the Commission previously 

applied the najor  purpose test. In Advisory Opinion 1981-37, a 

corporation vas permitted to sponsor, and an incumbent 

Congressman to participate in, a series of public affairs forums, 

in and near the Congressman's home district. The Commission 

recognized that certain diverse activities may have election- 

related aspects but would still not be considered as connected 

with or influencing an election. Because the "major purpose" of 

the proposed activity was not the election of any candidate co 

Eederal office, the Commission concluded "that corporate and/or 

union purchases of tickets or advertising for television or radio 

presentation for this proposed series of public forums would n o t  
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be prohibited under the Act." z /  In issuing this Opinion, the 

Commission expressly followed it6 conclusion in A0 1977-42 and 

qualified its conclusion in A 0  1977-31, as discussed above. 

Thus, in light of past Commission actions on this subject, 

it appears that the fact that the speaker is himself a candidate 

is not by itself dfspositive of the issue, but rather all 

circumstances are to be examined in order to determine the major 

purpose of the communication. In the present matter, Stuart 

Epperson purchased WTOB in March 1985. In May 1985, he began 

presenting radio editorials five times daily, Monday through 

Friday. On December 30, 1985, Stuart Epperson filed his 

Statement of Candidacy €or federal office. On July 7, 1986, 

Epperson ceased presenting his daily editorials. Following the 

general election on November 4, 1986, Epperson again began 

presenting his daily editorial'broadcast. 

From the above chronology of events, it appears that radio 

station WTOB had an editorial policy and practice conceived and 

carried out months prior to Epperson becoming a candidate for 

federal office. There is no evidence that the 

editorial policy and practice of the station was in any way 

-- ._I 

- 2/ The Commission did condition this conclusion on (i )  the 
abseace of any communication expressly advocating the 
Congressman's election or the defeat of any other candidate, and 
( i i )  the avoidance oE any solicitation, making or acceptance of 
campaign contributions in connection with this activity. 



a l t e r e d  a f t e r  EppeCEOn became a c a n d i d a t e  u n t i l  t h e  b r o a d c a s t a '  

c e s s a t i o n  on  J u l y  7 t h .  Accordtng to  WTOB'S Genera l  Manager, t h e  

f i v e  time e l o t s  f o r  the d a l l y  e d i t o r i a l 6  were 9 : 2 5  amr 10:31 am, 

12:25 pm, 3:31 pm, and 5:12 pm. Epperson h i m s e l f  s t a t e 6  t h a t  h e  

would have p r e s e n t e d  t h e  e d i t o r i a l s  w h e t h e r  o r  not h e  W a 6  d 

c a n d i d a t e  f o r  f e d e r a l  o f f i c e .  

In addref l s ing  t h e  major pu rpose  of t h e  e d i t o r i a l  

p r e s e n t a t i o n s ,  bo th  r e s p o n d e n t s  deny t h e r e  was an i n t e n t ,  th rough 

t h e  e d i t o r i a l  p r o c e s s ,  to i n f l u e n c e  the outcome o f  a f e d e r a l  

e l e c t i o n .  I n s t e a d ,  b o t h  r e s p o n d e n t s  a s s e r t  t h a t  t h e  major  

purpose  of t h e  e d i t o r i a l s  was and is t h e  f u l f i l l m e n t  of Salem 

Media's o b l i g a t i o n s  a s  a licensee to p r e s e n t  programming i n  t h e  

pub l i c  i n t e r e s t ,  s p e c i f i c a l l y  , pub1 ic s e r v i c e  i tems. Respondents  

i n d i c a t e  t h a t  t h e  i n t e n t  behind  t h e  e d i t o r i a l s  was t o  provoke  

p u b l i c  d i s c u s s i o n  O f  issues. Respondents  a s s e r t  t h a t  t h e  FCC 

encourages  e d i t o r i a l s  and c o n s i d e r s  such  programming a c r i t i c a l  

e l emen t  of t h e  l i c e n s e e ' s  d u t i e s .  The ch rono logy  of e v e n t s  above 

s u p p o r t s  these a s s e r t i o n s  i n  t h a t  t h e  e d i t o r i a l  p r e s e n t a t i o n s  

were a p r a c t i c e  of t h e  s t a t i o n  a lmos t  i n i t i a l l y  from 

Mr. E p p e r s o n ' s  a c q u i s i t i o n  and c o n t i n u e  today .  

Respondents '  c o n t e n t i o n s  t h a t  t h e  major  p u r p o s e  o f  t h e  

e d i t o r i a l s  w a s  n o t  to  i n f l u e n c e  E p p e r s o n ' s  election a r e  f u r t h e r  

suppor t ed  by t h e  absence  of  t h e  f a c t o r s  c i t e d  by t h e  Commission 

i n  i ts  Advisory Opinions. - 3 /  The e d i t o r i a l s  may n o t  i n v o l v e  t h e  

~ 3/ The r e c e n t  h o l d i n g  of t h e  Uni ted  S t a t e s  Supreme Court i n  FEC - - 
v. M a s s a c h u s e t t s  C i t i z e n s  for L i f e ,  No. 95-701' (December 1 5 ,  
1 9 8 6 )  w i l l  not a l t e r  t h i s  a n a l y s i s .  
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~ o l i c l t a t i o n ,  making or a c c e p t a n c e  of campa gn c o n t r i b u t i o n s  f o r  

Epper son ' s  c a n d l d a c y .  From t h e  t r a n s c r i p t e  a t t a c h e d  to t h e  

c o m p l a i n t ,  I t  is a p p a r e n t  t h a t  no s o l i c i t a t  on was d e l i v e r e d  in 

con j u n c t i o n  w i t h  thesa e d i t o r  i n l o .  F u r t h e r ,  t h e r e  is no e v i d e n c e  

o f  any c o n t r i b u t i o n s  made i n  c o n n e c t i o n  u i t h  t h e  ed i tor ia l s .  

A second f a c t o r  is t h e  p r e s e n c e  or  absence o f  e x p r e s s  

advocacy f o r  t h e  e lect ion of S t u a r t  Epperson or for t h e  d e f e a t  of 

Congressman Neal .  Here, a r e v i e u  o f  t h e  content of t h e  e d i t o r i a l  

t r a n s c r i p t s  r e v e a l s  no obv iouo  e l e c t i o n  i n f l u e n c i n g  aspects. 

Altfiough S t u a r t  Epperson is mentioned by name twice i n  e s c h  

e d i t o r i a l  as  P r e s i d e n t  o f  WTOB, h e  is nevez  i d e n t i f i e d  a s  a 

candidate  €or Eederal o f f i c e .  The t r a n s c r i p t s  c o n t a i n  no words 

of advocacy such  a s  . vo te  for," -e lec t rn  n v o t e  a g a i n s t , "  or 

' d e f e a t . "  However, i n  a d i s c u s s i o n  of e x p r e s s  advocacy  by t h e  

Nin th  C i r c u i t  C o u r t  o f  Appea l s  i n  PEC v. P o r g a t c h ,  P .2d- - 
( 9 t h  C i r .  19C71, t h e  C o u r t  i n d i c a t e d  t h a t  communicat ions do n o t  

have to c o n t a i n  c e r t a i n  key words or p h r a s e s  to  e x p r e s s l y  

a d v o c a t e ,  Sot  i n s t e a d  t h e  speech  s h o u l d  be read  a s  a whole. If 

t h a t  speech conveys  an e x h o r t a t i o n  th rough  some form of a c a l l  to 

a c t i o n ,  and t h a t  c a l l  to a c t i o n  is unambiguous,  i n  t h a t  i t  cannot 

b e  r e a s o n a b l y  i n t e r p r e t e d  to  mean a n y t h i n g  e lse ,  t h e  r equ i r emen t  



e 
-12- 

o f  e x p r e s s  advocacy is s a t i s f i e d .  C o n v e r s e l y ,  i f  t h e  speech  is 

ambiguous a s  to  w h a t  sort  of a c t i o n  is cal led f o r ,  t h e  Nin th  

C i r c u i t ' s  s t a n d a r d  is not f u l f i l l e d .  

Even under t h e  a n a l y s i s  of P u r g a t c h ,  none of t h e  t r a n s c r i p t s  

s u b m i t t e d  by c o m p l a i n a n t  c a n  be sa id  t o  e x p r e s s l y  a d v o c a t e  t h e  

e l e c t i o n  of S t u a r t  Epperson.  A f a i r  r e a d i n g  of a l l  oE these 

t r a n s c r i p t s  i n d i c a t e  t h a t  t h e y  a r e  s u b j e c t  to  r e a s o n a b l e  

d i f f e r i n g  i n t e r p r e t a t i o n s .  The  a c t i o n  c a l l e d  for is  not obv ious .  

Three  o f  t h e  more c o n v e n t i o n a l l y  po l i t i ca l  t o p i c s  p r o v i d e  

examples  of t h i s .  The t r a n s c r i p t  on  t h e  S t r a t e g i c  Defense  

I n i t ' a t i v e  ("SDI"),  f o r  example, a s k s  whether  t h e  demise o f  t h e  

"Sal t  11. t r e a t y  is good or bad for t h e  U n i t e d  states.  I t  g o e s  

on  to e x p l a i n  t h a t  past U.S. t r e a t i e s  may have r e s t r a i n e d  

American t e c h n o l o g y ,  and t h e n  to  q u o t e  from a l e t t e r  d r a f t e d  by 

ch  e x p r e s s e s  the v i e w  t h a t  t h e  

a rguendo ,  t h a t  t h i s  e d i t o r i a l  

unambiguous. The e d i t o r i a l  

l anguage  does n o t  use words oE e x h o r t a t i o n  or any cype of 

command. Many d i f f e r e n t  i n t e r p r e t a t i o n s  of t h e  message a c e  

possible. Some oE t h e s e  might  i n c l u d e :  t h a t  t h e  l i s t e n e r  shou ld  

Suppor t  t h e  SDI program; t h a t  t h e  l i s t e n e r  shou ld  oppose  U . S .  

t r e a t i e s  w i t h  t h e  S o v i e t  Union: t h a t  t h e  L i s t e n e r  shou ld  be aware 

O f  t h e  S o v i e t  p o s i t i o n  on SDI; t h a t  t h e  demise  of S a l t  I1 is 

t h i r t y  former  S o v i e t  scientists wh 

U.S. shou ld  d e v e l o p  SDI. Assuming 

ca l l s  f o r  a c t i o n ,  t h a t  c a l l  is  n o t  
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good; t h a t  t h e  demise  o f  S a l t  I1 1s bad: or t h a t  t h e  l i s t e n e r  

,hould s u p p o r t  t h e  b r o a d c a s t e r ,  1.e.  Epperson ,  f o r  any  o f  t h e s e  

r easons .  

Another example is t h e  e d i t o r i a l  on  AIDS. T h i s  t r a n s c r i p t  

d i s c u s s e s  t h e  t h r e a t  posed by AIDS, “ [ o l u r  number o n e  h e a l t h  

problem. ..,“ 18 well afi i t s  “causes,“ which t h e  e d i t o r i a l  s a y s  

a c e  n o t  b e i n g  t a l k e d  a b o u t  by t h e  p o I i t i c i a n s .  Again ,  assuming 

arguendo,  t h a t  t h e  e d i t o r i a l  c a l l s  f o r  a c t i o n ,  t h a t  c a l l  is n o t  

unambiguous. 

i n c l u d e :  t h a t  t h e  l i s t e n e r  s h o u l d  engage  i n  open and f r a n k  

d i s c u s s i o n  of AIDS t h a t  t h e  l i s t e n e r  s h o u l d  s u p p o r t  p o l i t i c i a n s  

who a re  w i l l i n g  to t a l k  a h o u t  AIDS: t h a t  t h e  l i s t e n e r  s h o u l d  

s u p p o r t  Epperson  s nce  h e  is w i l l i n g  t o  t a l k  a b o u t  AIDS; or t h a t  

s t r o n g e r  a c t i o n  is r e q u i r e d  to combat t h e  spread of AIDS. 

Reasonable  i n t e r p r e t a t i o n s  of t h i s  e d i t o r i a l  migh t  

A t h i r d  example i s  t h e  ed i tor ia l  on  t a x  r e f o r n .  The topic  

h e r e  is t h e  t a x  re form b i l l  and i t s  p u r p o r t e d  e f f e c t .  The 

t r a n s c r i p t  o b o e r v e s  t h a t  most people a re  i n t e r e s t e d  i n  how t h e y  

w i l l  b e n e f i t  f rom t a x  r e fo rm,  uhen t h e  q u e s t i o n  s h o u l d  r e a l l y  be 

how t h e  l e g i s l a t i o n  w i l l  impact  on t h e  c o u n t r y ,  e s p e c i a l l y  i n  

l i g h t  of t h e  t r a d e  and p r o d u c t i v i t y  problems b e i n g  e x p e r i e n c e d  by 

t h e  economy. The t r a n s c r i p t  a s k s  a series o f  q u e s t i o n s  which 

s h o u l d  be posed by Congres s  and closes by s t a t i n g ,  ‘ [ w l e  n e e d . t o  

t h i n k  v e r y  s e r i o u s l y  i n  o u r  tax re fo rm what t h i s  d o e s  t o  o u r  

c o m p e t i t i v e n e s s  w i t h  o ther  n a t i o n s . ‘  A v a r i e t y  O C  

i n t e r p r e t a t i o n s  o f  t h i s  e d i t o r i a l  a r e  p o s s i b l e .  Among these 

might  be: t h a t  t h e  l i s t e n e r  s h o u l d  no t  v iew t a x  r e f o r m  s o l e l y  

th rough  i ts  i n d i v i d u a l  impact,: t h a t  t h e  l i s t e n e r  s h o u l d  be 
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prlmarily concerned with how tax reform impacts on the U.S. 

economy; that Congresa should be primarily concerned wi 

reform impacts on the 0.9. economy rather than special 

groups; that we as a country need to start asking the r 

questions; that the broadcaster, i f  he were a member OF 

would be asking the appropriate questionej or that the 

h how tax 

lnterest 

gh t 

Congress 

istener 

should support Epperson because he will ask the appropriate 

quest tons. 

The three transcripts discussed above serve only as exanples 

for purposes O F  analysis OF the more conventionally political 

editorials delivered by Epperson. Eowever, they are typical of 

all of the transcipts in khat numerous interpretations of the 

oessages ace possible. The editorials are marked by a lack of 

certain itens which are characteristic of express advocacy. 

There is no mention o f  Epperson as a candidate. There is no 

mention of Epperson's party affiliation. The editorials contain 

no o5vious solicitation for contributions or other support for 

Epperson's candidacy. The speech is issue-oriented. By 

definition, not all issue-oriented speech expressly advocates. 

Under the Furgatch standard, the key factor distinguishing issue- 

orientet! speech from express advocacy is an unambiguous call to 

action. Here, in the opinion of the Office of General Counsel, 

as exemplizied by the transcripts discussed above, the Epperson 

editorials ace s\ibject to alternative interpretations by the 

listener, and ace i n  fact, examples of the type of issue 

discussion which are not coincidental with expeess advocacy. 
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Moreover, Epperson'e decision to cease broadcasting the 

editorials some €our months prior to the general election does 

not alter thls conclusion. That decision, whatever lta 

motivation, does not tn and of ttself retroactively change the 

character of Epperson'e prior activity, or provide a sufficient 

nexus with a federal election for it to fall within the Act's 

prohibltions. 

Finally, a remaining issue exists as to the applicability of 

the press exemption t o  the activities herein. The definitions oC 

both "contribution. and "expenditure. contain such an exemption. 

- See 2 0 - S . C .  S 431(9)(B)(i), 11 C . F . R .  S 100.7(b) (2)  and 

S 100.8(b) (2). For example, the exemption from the definition of 

contribution states 

Any costs incurred in covering or 
carrying a news story, commentary, oc 
editorial by any broadcasting station, 
newspaper, magazine, or other periodical 
publication is not a contribution unless the 
fac i l i ty  is owned or contro;led by any 
political party, political committee, or 
candidate, in which case the costs for a news 
story (i) which represents a Sona fide news 
account communicated in a publication of 
general circulation or on a licensed 
broadcasting facility, and ( i i i )  which is 
part of a general pattern of campaign-related 
news accounts which give reasonably equal 
coverage to all opposing candidates in the 
circulation or listening area, is not a 
contribution. 

The Commission has in several past Advisory Opinions 

examined the applicability oC the press exemption to a variety of 
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corporate actlvitiee. These Advisory Opinions tend to support an 

analysis *hlch first seeks to ascertain whether certain actfv 

meets the deflnltlonal eectlone of the Act and in doing SO fa 

within the broad prohlbltfon against corporate activity. 

Specifically in applying the proes exemption in Advisory Opin 

tY 

1s 

on s 

1900-103 and 1902-44 the Comlssion's analysis begins with the 

definition of contribution under the general prohibition of 

2 U.S.C. S 441b and then seeks to determine if the limited press 

exemption applies to the activity in question. This approach is 

also consistent with that taken by the Commission in Advisory 

Opinion 1979-70, in determining the applicability for a C 
h corporation of certain other specific exemptions to the 

7 )  

3 

- 

definition of contribution and expenditure. 

In this particular matter the key inquiry would then € o m s  

on whether the activity was undertaken in connection vith * 
C 

7 
election to federal office. If under the threshold guest 

sufficient nexus was said to exist between Epperson's act c 
a7 an2 his campaign to establish that the activity was "in 

rr connection with a federal election," Salem Media would no 

an 

on, a 

vity 

be 

entitle2 to avail itself of the press exemption from the 

definition of cant-ibution. Although the exemption applies to 

those costs Incurrd in carrying an editorial by a broadcasting 

station, which is the situation h e r e ,  this exemption is in turn 

subject to its own 1;mitation. that the broadcasting facility may 

not be owned or controlled by any candidate. Here, WTOB which is 
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the broadcasting facllity la owned by the corporate entity Salem 

Media, Inc. which Is In turn owned by Epperson, the candidate. 

Where a candidate owns the broadcasting station, the pres8 

exemption will not apply except in the limited circumstance O E  3 

news story that is a bona fide news account and part of a general 

pattern of campaign-related news accounts giving reasonably equal 

coverage to all opposing cmdidates in the listening area. In 

those circumstances, the press exemptlon will apply despite 

candidate-ownership, and the activity in question will not be 

considered a contribution. Further, this situation appears to be 

specifically limited to a "news story" rather than the broader 

type of activity of "news story, commentary or editorial" covered 

by the original exemption. Presumably, by the language of the 

Statute and regulations, a distinction is made between a news 

story and an editorial, and if the facility is candidate-owned, 

editorial activity cannot qualify for  the press exemption. 

Therefore in applying the press exemption in the instent 

matter, the key factors are Epperson's ownership of the station 

and the fact that editorials rather than news stories were the 

subject ~f broadcast. Under the above analysis, the editorials 

delivered by Epperson cannot qualify for the press exemption. 

Moreover, even i f  the Commission were not to recognize the 

apparent d;stinction created in the regulation between news 

stories and editorials, the Epperson activity would still have to 

be part of a general pattern of campaign-related news accounts 
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which give reasonably equal coverage to all opposing candidates. 

ilere, Epperson offered his opponent a chance to "participate" in 

the editorials, which was apparently declined. A mere oEfer to 

participate would presumably not satisfy the requirement of 

reasonably equal coveraqe by opposing candidates, since that 

coverage was lacking. Therefore, the Epperson activity would, 

under either interpretation, not qualify for the press exemption. 

Under this analysis, where specific activity, having met 

the threshold definition of contribution or expenditure, does not 

qualify for the press exemption to those definitions, it then 

becomes subject to the Act's prohibitions and limitations. As a 

result, the provision of the broadcast time at no charge by Salem 

Media to Epperson would be an in-kind contr'bution to the 

Ppperson Cornittee, pursuant to 11 C.F.R. !; 1 0 0 . 7 ( a )  11) I i i i )  ( A )  

and 5 1 0 9 . l ( c ) .  aecause Salem Media is incorporated, this 

activity wou:d be in violation of 2 U.S.C. S 441b. 

However, in the opinion of the Office of the General 

Counsel, as note? earlier, an insuEficient nexus exists between 

EppPrson's editorials and his campaign, which prevents this 

activity from rising to the level required to be considered in 

connection uith an election to federal office. Therefore, the 

lefinition of contribution is not satisfied, and in turn, the 

press exemgtion is not triggered. In the opinion of the Office 

of General Counsel, under the guidance provided by the Commission 

in its past Advisory Opinions, the Commission should find no 
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reason to believe that Salem Media violated 2 U.S.C.S 441b and 

s 441a(a)(l) ( A )  and a l s o  find no reason to believe that t!?e 

Committee and Stephen C. Mathis, as treasurer, violated 2 U.S.C. 

S 441b and S 441a(f). 

111. Recommendattons - 
The Office of General Counsel recommends that the 

Commission: 

1. Find no reason to believe that Salei Media of North 
Carolina, Inc. violated 2 U . S . C .  5 441b and 9 441a(a) (1) ( A ) .  

2. Find no reason to believe that Neighbors for Epperson and 
Stephen C. Mathis violated 2 U.S.C. S 491b and S 441a(f). 

3. Approve the attached letters. 

4. Close the file. 

Sincerely, 

Charles N. Steele 
General Counsel 

.4ttachmen ts 
1. Response O C  Salem Media 
2. Response of the Committee 
3. Letters (3) 
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BEFOR B ) H E  FEDERAL ELECTION CO 

AFFlDAVlT OF MALCOLM S. FORBES, JR. 
REGARDING MUR 4305 

The undersigned affiant, being duly sworn, does declare as follows: 

1. I am Malcolm S. Forbes, Jr., a resident of the State of New Jersey, and I have personal 
knowledge regarding.the facts set forth below in this affidavit. 

2. I am the Chief Executive Officer of Forbes Inc. and Editor-in-Chief of FORBES 
Magazine, a division of Forbes Inc. I am now, and was at all time periods involving 
the facts involved in MUR 4305, the majority voting stockholder in Forbes hc., with 
an ownership interest in excess of 50% (fifty percent) of the outstanding voting shares 
of Forbes Inc. 

3. Although I was a candidate for the 1996 Republican Presidential nomination, I did not 
seek the nomination in the State of New Jersey and my name did not appear on the 
1996 New Jersey presidential ballot. 

4. I swear that the aforementioned facts are true and correct to the best of my knowledge, 
so say I. 

F- a 1; w 7  
s, Jr. Date 

SWORN to and SUBSCRIBED 
before me this di &X day of 
F 1997. 

CAROLS. Kh7z 
Notary Pubiic. State of New Yak 

KO. 49958321 
Qualifioci in Ncbseu Cmnly 

Certificate Filed in New York Co 
Commission Expires March 26. t@y 
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EXHIBIT "C" 



AFFIDAVIT OF WILLIAM DAL COL 
REGARDING MUR 4305 

The undersigned affiant. bcing duly sworn, docs declare as follows: 

1 .  
set forth i n  this affidavit. . 

I am William Ilal Col. and I haw personal knowledge regarding the testimony and facts 

7.  At all times during the duration in which Malcolm S. Forbes, Jr., was a candidate for the 
1996 Republican prcsidential nomination, I served in the capacity of campaign manager for Mr. 
I-orbes’ authorized presidential committee and the campaign. In that capacity, I was responsible 
or was privy to all decisions regarding issues presented in the campaign’s direct mail, media -- 
whether radio, or television -- press releases, and similar public communications. 

:. During my tenure as campaign manager, neither Mr. Forbes nor any representative of 
Forbes magazine ever referenced or suggested to me that the subject of any type of campaign 
communication to the general public should involve any specific subject because it was also the 
subject of a “Fact and Comment” column in Forbes magazine. 

4. In addition, at no time was 1 requested, nor did I ever attempt, to coordinate any themes 
or subject matter of the campaign with Forbes magazine based on any subject contained in any 
portion of the magazine, including “Fact and Comment.” 

5. I swear that the aforementioned testimony is true and correct to the best of my 

Willirim Dal Col 
Affiant 

Date 

SWORN to and 
before me this &b ,1997. 

h 
NOTARY PUBLIC 

My Commission Expires: \44v 
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General Counsel's R e p O K t  

ncfore the Pedcra 

In thc Flattcr of 

Neighbors for Epperson 
Stephcn C. Mathis, treasurcc 

Salem Media of North Carolina, 

1 Election cornmiss 

1 
1 
1 MUR 

Inc.) 
\ ._ 

,-.3 
Ln 

I. UJckg round - 
On October 15, 1986, the Office of General Counsel rece 

a signed, sworn and notarized complai'nt from James Van Hecke 

Chairman n f  the Democratic Party of Nort;: Carolina, alleging 

ved 

violations of the Federal Election Campaign Act of 1971 ("Act"), 

as amended, by tSeig11l)ors for Epperson ("Committce") and WTOB, 

Inc. - 1/ The Committee is the principal campaign committee for 

Stuart W .  Tpperson, the 1966 Republican candidate €OK the United 

States Aouse of Representatives from the fifth congressional 

district of North Carolina. WTOB's radio broadcasts originate 

From Winston-Salem, North Carolina, within the firth district. 

Specifically, complainant alleges that WTOB made and the 

Committee accepted prohibited corporate contribution? in 

violation of 2 U.S.C. § 4415 ,  in the form of free air time 

provided to the candidate for the broadcast O F  editorials. 

-- 

- 1/ Although the complaint in this matter makes allegations 
against IiTOE, Inc., counsel h a s  informed this Office that the 
correct name oE the corporate licensee of radio station WTOB is 
Salem Media of t1octh Carolina, Inc. Accordingly, this report 
w i l l  hereinafter refer to respondent as "Salem Media" or "WTOE." 
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Complainant claims, 

The commentar lee provlded by 
Mr. Eppernon, while not all expressly 
advocating his clectfon or the defeat of 
Congressman Stephen T. Neal all provfde to 
Mr. Epperson and to the Epperson Comi ttee a 
thing of value, radio air time, whfch 
constitutes and is a thing of value within 
the meaning oE thc Federal Election Campaign 
Act. The commcntJrie.8 are intended to 
influence thc outcome of the Fifth District 
congressional election. Furthermore, and to 
the extent that such commentaries focus on 
issues of a poll  t lcal nature, particularly 
matters pceoently pending before the Congreso 
or to come bcforc.  the Congress, the 
expression of t lw  candidates lsic] views on 
such issues h a w  .i clear and direct tendency 
to promote the clcctlon of Mr. Epperson, a 
clearly identi f icti candidate, or the defeat 
of Congressman N c ~ 1 ,  a clearly identified 
candidate. 

Accordingly, complainant allegos that WTOB made unlawful 

corporate and excessive contributions to the Committee and that 

the Committee knowingly accepted unlawful corporate and excessive 

contributions from W O E .  

Attached to the complaint are transcripts of a variety of 

editorials purportedly delivered by M r .  Epp?KSOn and the subject 

matter of this Y U R .  The transcripts clearly reflect a wide 

variety of topics covered by the editorials, including Father's 

Day, Thomas Jefferson, tex reform, foreign affairs and the 

importance of voting. Thirty-four transcripts are included. The 

editorials identify the presenter as WTOB President Stuart 

Epperson. 

Salem Media, in its response, urges the Commission to take 

no action against it in t3ls matter. Salem Media denies that 
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WTOB's editorials were broadcast either in connection with any 

electlon or for the purpose of influencing any election. In March 

1985, Stuart Eppecson purchased the radlo station. The 

editorials were begun in May 1985, as, claim8 respondent, an 

important component of WTOB's publlc service programming. 

Respondent states that the editorials are part of its effort to 

comply with the requfrements of the Federal Communfcatlons 

Commissf on ("PCc") to operate as a responsible licensee by 

promoting the discussion of issues of public concern. Salem 

Media states that because it is bound to provide public service 

programming, i f  it did not broadcast the editorials, it would 

still have used the time for another type of public service 

programming 

In addition to arguing that there was no intent to influence 

any election, Salem Media also claims that nothing of value was 

provided to Mr. Epperson's campaign. In a sworn affidavit 

accompanying the response, Mr. Epperson states 

I never used, nor did I ever intend to 
Use, the WTOB "Point of View" editorials to 
promote any campaign or influence any 
election. In my mind, there was no 
relationship between my Congressional 
campaign and the "Point of View" program on 
-OB. I broadcast "Point of View" because I 
felt (and I still feel) that station 
editorials are a way of fulfilling WTOB'S 
public service obligations. I broadcast the 
editorials myself because I am the owner of 
the station and an editorial is, by 
definition, the expression of the owner's 
opinion. I would have editorialized on WTOB 
whether OK not I was a candidate for office. 
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In its response to the complafnt, the Committee argues that 

Mr. Epparson'e editorials lack any political motivation, as 

demonstrated by the absence of any language in the transcripts 

erpreesly advocating oither the election of Mr. Epperson or the 

defeat of his opponent, Congreeeman Stephen Neal. Additionally, 

the Committee notes that the broadcasts ceased on J u l y  7, 1986, 

well bcfore the general election, and did not start up again 

until after the election, further evidence of the lack of 

political intent. 

Moreover, the Committee argues that the Act should not 

'penalize candidates from making a living in their chosen 

Professions ..: According to respondent, Mr. Epperson has made 

his living for many years as a broadcaster, station operator and 

station owner, editorializing on WTOB, as well as on Other 

stations. Respondent contends tSat Mr. Epperson was merely 

attempting to discharge his duties as a broadcaster. 

Pursuant to 2 U.S.C. § 441b, it is unlawful tor any 

Corporation to make a contribution in connection with any 

election to political office, or for any candidate knowingly to 

accept or receive such a contribution. The term "contribution" 

includes anything of value, 2 U.S.C. 5 431 (8) ( A ) ,  and the term 

'anything of value" includes all in-kind contributions, 11 C.F.R. 

5 1 0 0 . 7 ( a )  (1) ( i i i )  ( A ) .  

Further, any cost incurred in carrying an editorial by any 

broadcasting station is a contribution where the facility is 

owned O K  controlled by a candidate unless (1) the news story 
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represents a bona fide news account communicated on a licensed 

broadcasting facility and ( 2 )  the news s t o r y  is part of a general 

pattern of campaign-related ncws accounts which give reasonable 

equal coverage to all opposing candidate6 in the listening area. 

11 C.F.R.. S 100.7(b) ( 2 ) .  

In a number of past Advisory Opinions, as discussed below, 

the Commission has addressed several similar issues relevant to 

the disposition of the matter at hand. 

First, the Commission has considered the role of a candidate 

within the broadcasting context in several different Opinions. 

In Advisory Opinion 1977-31, the Commission concluded that a 

corporation's employment of a candidate as an announcer far a 

series of corporate sponsored radio announcements constituted 

something of value, and therefore, a corporate contribution to 

the candidate. In that situation, the candidate was identified 

by nane twice within the public service announcement, at a time 

when he had a registered political committee and was a candidate 

under the Act. The Commission considered payment by the 

corporate sponsor of the costs of the messages a "gift of 

anything of value," in violation of 2 U.S.C. 5 441b. 

However, in Advisory Opinion 1977-42, the Commission 

considered the situation whereby a registered candidate hosted 

two radio interview programs dealing with a variety oE issues. 

The candidate theca was an employee of one of the broadcasting 

radio stations. The Commission, in concluding that neither the 

radio stations nor the program sponsors had made a 
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contrlbutlon to the Candidate, enunciated a test to be used in 

such a situation: in certain specific circumstanceo, a 

contribution wlll not necessarily occur whore the major purpose 

of activities involving appearances of candidntes for federal 

office was,not to influence their election. The Commission in 

examining the cizcumstances involved, focused on the absence of 

any communication expressly advocating the election of the 

candidate involved or the defeat of any other candidate, and the 

avoidance of any solicitation, making, or acceptance of czrmpaign 

contributions for the candidate in connection with the activity. 

The above test was also agplied in Advisory Opinion 1982-56, 

in which an incumbent Congressman appeared in a series of 

television advertisements on behalf of a candidate for local 

office. The Commission concluded that even though a media 

appearance by a candidate may benefit his/her campaign, the 

entity defraying the costs of the appearance will not be deemed 

to have made an in-ki.nd contribution to the candidate, absent  the 

intent to influence the candidate's election to federal office. 

In A 0  1992-56, the content of the advertisement did not reflect 

an intent to influence the appearing Congressman's election. 

Although the ad idectified the Congressman by name and office, i t  

contained no mention of his candidacy, did not advocate his 

election or the defeat of his opponent, and contained no 

solicitation of funds to his campaign. Thus, the Commission 

concluded that the payaent of costs for the Congressman's 

appearance would not constitute an in-kind contribution to his 
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alqn. 

second, the Commission has considered and recognized that an 

vidual may pursue gainful employment at the same time he or 

is a candidate for federal office. In Advisory Opinion i977- 

an indi.vidua1 was employed, in part, as an editorial writer, 

prior to "officially announcing" his federal candidacy. Such an 

arrangement was found not to give rise to a contribution from the 

employer, since it reflected a "bona fide" employment situation. 

In Advisory Opinion 1982-15, a prospective candidate's law firm 

was permitted to advertise because no purpose to influence a 

federal election would arise. The advertisement did not mention 

any candidacy and was for the purpose of promoting the 

individual's gainful employment, rather than a candidacy for 

federal office. 

In one final relevant instance, the Commission previously 

applied the major purpose test. In Advisory Opinion 1981-37, a 

corporation was permitted to sponsor, and an incumbent 

Congressman to participate in, a series of public affairs forums, 

in and near the Congressman's home district. The Commission 

recognized that certain diverse activities may have election- 

related aspects but Would still no t  be considered as connected 

with or influencing an election. Because the "major purpose" of 

the proposed activity was not the election of any candidate co 

federal office, the Commission concluded "that corporate and/or 

union purchases of 

presentation for th 
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be prohibited under the Act." 2/ In issuing this Opinion, the 

commission expressly Followed its conclusion in A 0  1977-42 and 

qualified its conclusion in A 0  1977-31, as discussed above. 

Thus, in right of past Commission actions on this subject, 

it appears that the fact that the speaker i s  himself a candidake 

is not by itself dispositive of the issue, but rather all 

circumstances are to be examined in order to determine the major 

purpose of the communication. In the present matter, Stuart 

Epperson purchased WTOB in March 1985. In May 1985, he began 

presenting radio editorials five times daily, Monday through 

Friday. On December 30, 1985, Stuart Epperson filed his 

Statement of Candidacy for federal office. On July 7, 1986, 

Epperson ceased presenting his daily editorials. Following the 

general election on November 4, 1986, Epperson again began 

presenting his daily editorial'broadcast. 

From t h e  above chronology of events, it appears that radio 

station WTOB had an editorial policy and practice conceived and 

carried out months prior to Epperson becoming a candidate f o r  

federal office. There is no evidence that the 

editorial policy and practice of the station was in any way 

2/ The Commission did condition this conclusion on ( i )  the 
absence of any communication expressly advocating the 
Congressman's election or the defeat of any other candidate, and 
( i i )  the avoidance of any solicitation, making or  acceptance of 
campaign contributions in connection with this activity. 



cessation on July 7th. Accordtng to WTOB'S 

five time slots for the dally editorials we 

1 2 : 2 5  pm, 3:31 pm, and 5 : 1 2  pm. Epperson h 

would have presented the editorials whether 

candidate for federal office. 

In addressing the major purpose of the 

altered ofter Eppcrson became a candidate until the broadcnsta' 

General Manager, the 

e 8 : 2 5  am, 10:31 am, 

moclf states that he 

or not he was a 

editorial 

presentations, both respondents deny there was an intent, through 

the editorial process, to influence the outcome of a federal 

election. Instead, both respondents assert that the major 

purpose of the editorials was and i s  the fulfillment of Salem 

nedia's obligations as a licensee to present programming in the 

public interest, specifically, public service items. Respondents 

indicate that the intent behind the editorials was to provoke 

public discussion of issues. Respondents assert that the FCC 

encourages editorials and considers such programming a critical 

element of the licensee's duties. The chronology of events above 

supports these assertions in that the editorial presentations 

sere a practice of the station almost initially from 

Mr. Epperson's acquisition and continue today. 

Respondents' contentions that the major purpose of the 

editorials was not to influence Epperson's election are further 

supported by the absence of the factors cited by the Commission 

in its Advisory Opinions. - 3/ The editorials may not involve the 

3/ The recent holding of the United States Supreme Court i n  FEC 
v. Massachusetts Citizens for Life, NO. 95-701 (December 15, 
1 9 8 6 )  will not alter this analysis. 

I - 
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s o l i c i t a t i o n ,  making or a c c e p t a n c e  of  campaign c o n t r i b u t i o n s  f o r  

Epper son ' s  c a n d i d a c y .  From t h e  t r a n s c r i p t s  a t t a c h e d  to  t h e  

c o m p l a i n t ,  i t  Is a p p a r e n t  t h a t  no s o l i c i t a t i o n  was d e l i v e r e d  in 

c o n j u n c t i o n  w i t h  t h e s o  e d i t o r i a l s .  F u r t h e r ,  t h e r e  is n o  e v i d e n c e  

of any c o n t r i b u t i o n s  made i n  connection w i t h  t h e  e d i t o r i a l s .  

A second f a c t o r  1s t h e  p r e s e n c e  or  a b s e n c e  o f  express 

advocacy f o r  t h e  e l e c t i o n  o f  S t u a r t  Epperson o r  f o r  t h e  d e f e a t  o f  

Congressman Nea l .  Here, a r ev iew o f  t h e  c o n t e n t  o f  t h e  e d i t o r i a l  

t r a n s c r i p t s  r e v e a l s  n o  obv ious  e l e c t i o n  i n f l u e n c i n g  a s p e c t s .  

A ~ t h o u g h  S t u a r t  Epperson is mentioned by name twice i n  e p c h  

e d f t o r i a l  a s  P r e s i d e n t  o f  WTOB, h e  is n e v e r  i d e n t i f i e d  a s  a 

c a n d i d a t e  f o r  f e d e r a l  o f f i c e .  The t r a n s c r i p t s  c o n t a i n  n o  words 

of advocacy s u c h  a s  " v o t e  for ,"  ' e l e c t , "  "vote a g a i n s t , "  or 

' d e f e a t . "  Howevee, i n  a d i s c u s s i o n  of express advocacy  by t h e  

- N i n t h  C i r c u i t  C o u r t  o f  Appea l s  in PEC v .  F u r g a t c h ,  F.2d - 
( 9 t h  C i r .  19C71, t h e  C o u r t  i n d i c a t e d  t h a t  communica t ions  do n o t  

h a v e  to c o f i t a i n  c e r t a i n  key words or p h r a s e s  to e x p r e s s l y  

a d v o c a t e ,  Sut i n s t e a d  t h e  speech  shou ld  be r ead  a s  a whole.  I f  

t h a t  speech  conveys  an  e x h o r t a t i o n  th rough  some form of a c a l l  to 

a c t i o n ,  and t 3 a t  c a l l  to  a c t i o n  is unambiguous,  i n  t h a t  i t  c a n n o t  

be r e a s o n a b l y  i n t e r p r e t e d  to  mean a n y t h i n g  e l s e ,  t h e  r e q u i r e m e n t  
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of e x p r e s s  advocacy is s a t i s f i e d .  C o n v e r s e l y ,  i t  t h e  s p e e c h  is 

ambiguous a s  to  what s o r t  O f  a c t i o n  is c a l l e d  f o r ,  t h e  N i n t h  

C i r c u i t ’ s  s t a n d a r d  1 s  not f u l f i l l e d .  

Even under t h e  a n a l y s i s  of F u r g a t c h ,  none o f  t h e  t r a n s c r i p t s  

s u b m i t t e d  by c o m p l a i n a n t  can  b e  s a i d  to e x p r e s s l y  advocate t h e  

election o f  S t u a r t  Epperson.  A f a i r  r e a d i n g  o f  a l l  of t h e s e  

t r a n s c r i p t s  i n d i c a t e  t h a t  t h e y  a r e  subject t o  r e a s o n a b l e  

d i f f e r i n g  in te rpre ta t ions .  The act ion c a l l e d  f o r  is not o b v i o u s .  

c o n v e n t i o n a l l y  p o l i t i c a l  topics p r o v i d e  Three  o f  t h e  more 
% 

examples  o f  t h i s .  0 

4? I n i t ’ a t i v e  (“SDI“  

1 n ‘ S a l t  11” t r e a t y  

3 on to e x p l a i n  t h a  

The t r a n s c r i p t  on  t h e  S t r a t e g i c  Defense  

, for  example,  asks w h e t h e r  t h e  demise  o f  t h e  

s good or bad f o r  t h e  U n i t e d  S t a t e s .  I t  g o e s  

p a s t  U.S. t r e a t i e s  may have  r e s t r a i n e d  

American t e c h n o l o g y ,  and t h e n  to  q u o t e  from a l e t t e r  d r a f t e d  by 

t h i r t y  former  S o v i e t  sc ien t i s t s  which e x p r e s s e s  t h e  v i e w  t h a t  t h e  

U.S. shou ld  develop SDI. Assuming a rguendo ,  t h a t  t h i s  e d i t o r i a l  

P. 

c, 

0 

0 

03 c a l l s  f o r  a c t i o n ,  t h a t  c a l l  i s  n o t  unambiguous. The e d i t o r i a l  

l anguage  d o e s  n o t  u s e  words of e x h o r t a t i o n  o r  any  L y s e  of 

command. I4any d i f f e r e n t  i n t e r p r e t a t i o n s  of t h e  message a r e  

p o s s i b l e .  Some of t h e s e  might  i n c l u d e :  t h a t  t h e  l i s t e n e r  s h o u l d  

support t h e  SDI program; t h a t  t h e  l i s t e n e r  s h o u l d  oppose  U . S .  

t r e a t i e c  w i t h  t h e  S o v i e t  Un ion ;  t h a t  t h e  l i s t e n e r  s h o u l d  be aware 

Of  t h e  S o v i e t  p o s i t i o n  o n  S D I ;  t h a t  t h e  demise  of S a l t  I1 is  
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good; t h a t  t h e  demlse o f  S a l t  11 Is bad: or t h a t  t h e  l i s t e n e r  

,-hould s u p p o r t  t h e  b r o a d c a e t e r ,  i . e .  Epperson, for any  of t h e s e  

r easons .  

Another example 1s t h e  e d l t o r i a l  on A I D S .  T h i s  t r ansc r ip t  

d i s c u s s e s  t h e  t h r e a t  posed by AXDS,  " [ o l u r  number one h e a l t h  

problem ...," a e  wel l  a8 i t s  " c a u s e s , "  which t h e  e d i t o r i a l  s a y s  

a r e  not  be ing  t a l k e d  a b o u t  by t h e  po l i t i c i ans .  Again,  assuming 

arguendo,  t h a t  t h e  e d i t o r i a l  c a l l s  for a c t i o n ,  t h a t  c a l l  is  n o t  

unambiguous. 

i nc lude :  t h a t  t h e  l i s t e n e r  s h o u l d  engage  i n  open and  f r a n k  

d i s c u s s i o n  of A I D S ;  t h a t  t h e  l i s t e n e r  s h o u l d  support  p o l i t i c i a n s  

who a r e  w i l l i n g  to t a l k  a h o u t  A I D S ;  t h a t  t h e  l i s t e n e r  s h o u l d  

support Epperson since he  is w i l l i n g  to t a l k  a b o u t  A I D S :  or t h a t  

s t r o n g e r  act ion is  r e q u i r 5 d  t o  combat t h e  s p r e a d  o f  A I D S .  

Reasonable  i n t e r p r e t a t i o n s  o f  t h i s  e d i t o r i a l  migh t  

A t h i r d  example is t h e  e d i t o r i a l  on t a x  refornr.  The topic 

here is t h e  t a x  re form b i l l  and i t s  p u r p o r t e d  e f f e c t .  The 

t r a n s c r i p t  o b s e r v e s  t h a t  most people a re  i n t e r e s t e d  i n  how t h e y  

w i l l  b e n e f i t  from t a x  r e f o r m ,  when t h e  q u e s t i o n  s h o u l d  r e a l l y  be 

how t h e  l e g i s l a t i o n  w i l l  impact on t h e  c o u n t r y ,  e s p e c i a l l y  in 

l i g h t  of t h e  t r a d e  and p r o d u c t i v i t y  problems b e i n g  e x p e r i e n c e d  b y  

t h e  economy. The t r a n s c r i p t  a s k s  a ser ies  of q u e s t i o n s  which 

s h o u l d  be posed by Congres s  and closes by s t a t i n g ,  'Iwle n e e d . t o  

t h i n k  ve ry  s e r i o u s l y  i n  o u r  t a x  r e f o r m  w h a t  t h i s  does t o  o u r  

Compe t i t i veness  w i t h  o t h e r  n a t i o n s . "  A v a r i e t y  of 

i n t e r p r e t a t i o n s  of t h i s  e d i t o r i a l  a r e  possible .  Among t h e s e  

might  be: t h a t  t h e  l i s tener  s h o u l d  n o t  v iew t a x  r e f o r m  s o l e l y  

through i t s  i n d i v i d u a l  impact ;  t h a t  t h e  l i s t e n e r  s h o u l d  be 
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prlmarily concerned with how tax reform impacts on the U . S .  

economy; that Congreso should be primarily concerned w i  h how tax 

reform impacts on the U . S .  economy rather than special interest 

groups; that we as ;I country need to start asking the r ght 

questions; that the broadcaster, i f  he were a member of Congress 

would be asking the appropriate questions; or that the listener 

should support Epperson because he will ask the appropriate 

questions. 

The three transcripts discussed above serve only as examples 

for purposes of analysis of the more conventionally political 

editorials delivered by Epperson. Powever, they are typical of 

all of the transcipts in that numerous interpretations of the 

messages are possible. The editorials are marked by a lack of 

certain itens which are characteristic of express advocacy. 

There is no mention of EppeKSOn as a candidate. There is no 

mention of Epperson's party affiliation. The editorials contain 

no o S v i o u s  solicitatlon €OK contributions or other support for 

Eppezson's candidacy. The speech is issue-oriented. By 

definition, not a l l  issue-oriented speech expressly advocates. 

Under the Furgatch standard, the key factor distinguishing issue- 

ocientec! speech from express advocacy is an unambiguous call to 

action. Here, in the opinion of the Office of General Counsel, 

as  exemplified by the transcripts discussed above, the Eppezson 

editorials are subject to alternative interpretations by the 

listener, and are in fact, examples of the type of issue 

discussion which are not coincidental with express advocacy. 
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Moreover, EpperSon'S declsion to cease broadcaetlng the 

editorials some four months prior to the general election does 

not alter this conclusion. That decision, whatever its 

motivation, does not in and of Itself retroactively change the 

character of EppeCSOn'S prior activity, or provide a sufficient 

nexus with a federal election for it to fall within the Act's 

prohibitions. 

Finally, a remaining issue exists as to the applicability of 

the press exemption to the activities herein. The definitions of 

bath 'contribution' and "expenditure' contain such an exemption. 

- See 2 U.S.C. 5 431(9) ( 8 )  ( i ) ,  11 C.F.R. 5 100.7(b) ( 2 )  and 

5 100.8(b) ( 2 ) .  Por example, the exemption f r o m  the definition of 

contribution states 

Any costs incurred in covering or 
carrying a news story, commentary, or 
editorial by any broadcasting station, 
newspaper, magazine, or other periodical 
publication is not a contribution u n l e s s  the 
facility is owned or controiled by any 
political party, political committee, or 
candidate, in which case the costs for a news 
story (i) which represents a bona fide news 
account communicated in a publication of 
yeneral circulation or on a licensed 
broadcasting facility, and ( i i i )  which is 
part of a general pattern of campaign-related 
news accounts which give reasonably equal 
coverage to all opposing candidates in the 
circulation or listening area, is not a 
contribution. 

The Commiss 

examined the app 

on has in several past Advisory Opinions 

icability of the press exemption to a variety of 
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corporate activities. These Advlsory Opinions tend to 6UppOrt an 

analysts which first seeks to ascertain whether certain activity 

meets the deflnitlonal sections of the Act and in doing 80 falls 

within the broad prohlbitlon against corporate activity. 

Specifically in applying the press exemption fn Advisory Opinions 

1990-100 and 1 9 9 2 - 4 4 .  the Commission’s analysis begfns wfth the 

definition of contribution under the general prohibition of 

2 U.S.C. 5 441b and then seeks to determine ff the limited press 

exemption applies to the activity in question. This approach is 

also consistent with that taken by the Commission in Advisory 

Opinion 1979-70, in determining the applicability for a 

corporation of certain other specific exemptions to the 

definition of contribution and expenditure. 

In this particular matter the key inquiry would then focus 

on whether the activity was undertaken in connection with an 

election to federal office. If under the threshold question, a 

sufficient nexus was said to exist between Epperson‘s activity 

an.’ his campaign to establish that the activity was “in 

connection with a federal election,” Salem Media would not be 

entitle2 to avail itself of the press exemption from the 

definition of cont‘ibution. Although the exemption applies to 

those costs incurrpl in carrying an editorial by a broadcasting 

station, which is the situation here, this exemption is in turn 

subject to its own limitation, that the broadcasting facility may 

not be owned or controlled by any candidate. Here, WTOB which is 
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the broadcasting facility is  owned by the corporate entity Salem 

Media, Inc. which Is In turn ownccl by Epperson, the candidate. 

Where a candidate owns the broadcasting station, the press 

exemption w i l l  not apply except in the limited circumstance of J 

news story that is a bona fide news account and part of a general 

pattern of campaign-related news accounts giving reasonably equal 

coverage to all opposing candidates in the listening area. In 

those circumstances, the press exemption will apply despite 

candidate-ownership, and the activity in question w i l l  not be 

cons;dered a contribution. Further, this situation appears to be 

specifically limited to a "news story" rather than the broader 

type of activity of "news story, commentary or editorial" covered 

by the original exemption. Presumably, by the language of the 

Statute and regulations, a distinction is made between a news 

story and an ed torial, and if the facility is candidate-owned, 

editorial actio ty cannot qualify for the press exemption. 

Therefore n applying the press exemption in the instant 

matter, the key factors are Epperson's ownership of the station 

and the fact that editorials rather than news stories were the 

subject ?f  Sroadcast. Under the above analysis, the editorials 

delivered by Epperson cannot qualify for the press exemption. 

Moreover, even if the Commission were not to recognize the 

apparent d:stinction created in the regulation between news 

stories and editorials, the Epperson activity would still have to 

be part of a general pattern of campaign-related news accounts 
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which give reasonably equal coverage to all opposing candidates. 

Ilere, Eppecnon o f f e s e d  h i 3  opponent a chance to "participate" in 

the editorlais, which wan apparently declined. A mere offer to 

participate would  pceoumably not satisfy the requirement of 

reasonably equal coverage by opposing candidates, since that 

coverage was lacking. Therefore, the Epperson activity would, 

under either interpcctation, not qualify for the press exemption. 

Under this analysis, where specific activity, having met 

the threshold definition of contribution or expenditure, does not 

quali€y for the press exemption to those definitions, it then 

becomes subject to the Act's prohibitions and limttations. As a 

result, the provision of the broadcast time at no charge by Salem 

Media to Epperson would be an in-kind contr..bution to the 

Epperson Coxunittce, pursuant to 11 C.F.R. !; 100.7(a) (1) (iii) ( A )  

and 5 109.l(c). Decause Salem Media is incorporated, this 

activity would ?le in violation of 2 U.S.C. § 441b. 

However, in the opinion of the OfEice of the General 

Counsel, as notee earlier, an insufficient nexus exists between 

Ep?srson's editorials and his campaign. which prevents this 

activity from rising to the l e v e l  required to be considered in 

connection with an election to federal ofEice. Therefore, the 

le€inition of contribution is not satisfied, and in turn, the 

press exemption is not triggered. In the opinion oE the Office 

of General Counsel, under the guidance provided by the Commission 

in its past Advisory Opinions, the Commission should find no 
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reason  to believe that Salem M e d i a  violated 2 1 J . S . C . S  441b and 

f; 441a(a) (1) ( A )  and also find no reason to believe that the 

Committee and Stephen C. Mathis, a s  treasurer, violated 2 U.S.C. 

5 141b and S 442a(f). 

1x1. Recommendations - 
The Office of General Counsel recommends that the 

Commission : 

1. Find no reason to believe that Salem Media oE North 
Carolina, Inc. violated 2 U.S.C. 5 441b and 5 441a(a) (1) ( A ) .  

2. Find no reason to believe that Neighbors f o r  Epperson and 
Stephen C. Mathis violated 2 U.S.C. 5 441b and S 441a(f). 

3 .  Approve the attached l e t t e r s .  

4 .  Close the file. 

Sincerely , 
Charles N. Steele 
General Counsel 

.9 t tachmen ts 
1. Response o €  Sa lem bledis 
2. Response of the Committee 
3 .  Letters ( 3 )  


